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Indignor quicquam reprehendi, non quia craſse 
Compoſitum, illepideve putetur, ſed quia nuper. 
Hor. Epiſt. 2. 1. 
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PROFESSORS 


OF THE 


| Common Law 


| ENGLAND- 


Gentlemen, 


4 LL Human Laws ate either Natural or Ci- 


v1l. | 
- The Law. of Nature, which 1s alfo the 


Moral Law, is at all times and in all places the ſame, 
and fo will-always continue. | | 


By Civil Laws, I mean, ſuch as are eſtabliſhed 
by Human Policy, which with us arc either Cu- 


{toms or Statutes; and theſe have alſo ſome reſem- 
blance to Natural Laws, becauſe they are for the moſt 
part introduced by the concurrent Reaſon of Men ; 
and Reaſon 1s the Law of Nature. 
Cuſtoms are made by Time .and Uſage, and do 
thereby obtain the force of Laws in particular _ 
A2. an 
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and Nations ; but no otherwiſe than upon ſuppoſition 
that they were reaſonable at the beginning. To theſe 
may be added ſuch Laws which are uſually calkd 
Reſponſa Prudentum, which, together with Cuſtoms, 
make a great part ef our Municipal Laws. 

And becauſe 'ris impoſſible that future Evils ſhould 
be foreſeen by the Wiſdom of Mankind ſo as to 
prevent them 3 therefore 'tis very reaſonable that 
1am Laws ſhould be inſtituted by the Legiſ- 
at 


ive Power, which we call Statttes ; and thoſe are 


either Commands or Prohibitions, always cnacted 
upon ſome preſent Emergencies, and may be altered 
or repealed according as the Manners of Men change, 


or as the Conjuncture of Afﬀairs require for the pub-. 


lick Gobd, | HP 

I do ngy find this, Nation was governed 'by any 
ſettled Taws from the time of William called the 
Conqueror, till 9 H. 3. but by the irregular-Power of 
the Norman King, and of thoſe who immediately 
ſucceeded him. pp 

'Tis true, he ſwore td preſerve approbatas Gr anti 
quas Leges Angliz ; but 'tis as true, that the fam 
Force, which compelled our Forefathers to ſubmit, 
did likewiſe exact their Obedience. to the Cuftoms 
E Normandy, ſore of which we retain to this very 
I was then a term of Reproach to be called ar 
Engliſhman, .as.. if that' denomination imported to be 
2 Slave. This made the lefler Barons (that is, the 
Freeholders, or thoſe which had ſuch Lordſhips 
which are now called Court-Barons) take up Arms 
to regain their ancient Rights, and by that means 
they obtained a Grant of their old Laws from w_ 
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of thoſe Kings, which was called Magna Charta Li- 
bertatum ; but living in a tumultuous Age they did 
never quictly enjoy thoſe Liberties ; for notwithſtan- 
ding that Charter, many Infringements were made 
upon them, which they continued in Arms to de 
fend, inſfomuch that in the Seventeenth Year of King 
John they delivered to that King a Schedule of theit 


ancient Cuſtoms in Writing, defiring that he would 


eſtabliſh them by anether Grant, which was done ac- 
cordingly. 

But this Charter was as little obſeryed as the for- 
mer ; for the Norman Cuſtoms did ſtill interfere with 


. St. Edward's Laws, and the People were miſerably 


divided by thoſe -Innovations till Arno 9 #. 3. the 
Great Charter was eſtabliſhed by Authority of Par- 
liament. | 
From that time thoſe ancient Laws and Cuſtoms 
were had again in repute, they were revived by that 
Grant,which was only declaratory of them; and becauſe 
a more exact Obedience and Conformity might be 
given to them for the future, therefore did his Suc- 
ceſlor, the good King Edward I. encourage the 
Lawyers in his time to reduce them into Order and 
Writing, which was done accordingly about the mid- 
dle of his Reign by John Breton, not the Biſhop of 
Hereford, but a Judge of the King's Bench ; for, as 
Mr. Selden has obſerved, the Biſhop of that Name 
died Anno 3 £. tr. And in that Book which is now cal 
led Breton, the Statute of IW. 2. 1s cited, which was 
made 13 E. 1. and therefore it conld not be pen- 
ned. by the Biſhop, unleſs he could quote a Statute 
which was not made till aboye ten years after his 
Death. 
This 
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This is one of the firſt Syſtems extant of our 
Laws. Tis true, the Book called The Mirror of 7u- 
ftice was written before, but many Additions were 
- made to it in this King's Reign by Andrew Horn, a 
learned Man in that Age. | 

There was likewiſe a ſmall Tra&t then written b 
Sir Ralph Hengham, Lord Chict Juſtice of the Com- 
mon Pleas, which only treats of Efloins and Defaults 
in Writs of Right, Writs of *Afſize and Dower, and 
therefore cannot be called a Body of our Laws. . 

I muſt admit that two ſuch Books were written b 
the Lord Chief Juſtice Glanvil and Juſtice Brafton, 
the one in the Reign of Henry the Second, and the 
other in the time of Henry the Third, but not one 
more of that Nature almoſt in the ſpace of two 
hundred Years ; for I do not think the Book which 
the Lord Chancellor Forteſcue wrote in the Reign 
of King Henry the Sixth, can be properly cal- 
led a Syſtem of Law: It was publiſhed by lum for 
theſe purpoſes, firſt, to obviate the deſign of two 
great Favourites, the Dukes of Exeter and Suffolk, 
who had uſed ſome endeavours to introduce the 
Imperial Law, and therefore he ſhewed the Excellen- 
cy of the Common Law above that; and in the 
«next place, it was intended to ſoften the warlike Tem- 
per of the young Prince Edward, by inclining him 
to the Study of thoſe Laws by which - he was to 


govern his People, and to inſtruct: him in ſome Oc- 


Currences thercin. 

The Abridgment by Baron Statham and the Year- 
Books are for the moſt part made up with Caſes 
then depending in the ſeveral Courts at Weſtminſter, 
and with the Opinions and Reſolutions of Judges, 

whic 
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which I rather call Reſponſa Prudentum than Syſtems 
of Law. ; 

The next Attempt- in that kind was made by Ju- 
ſtice Littleton in the Seventh Year of Edward the 
Fourth, who hath taught ſucceeding Ages with great 
Judgment and Learning in his Profeſſion 5 bur *is 
now two hundred and thirty Years ſince he wrote, 
and many alterations haye been made in the Law 
ſince his time. | Zh 

I only mention theſe things to ſhew the neceſliry 
of new Books, and that the old Volumes are not fo 
uſcful now as formerly, becauſe many of the great 
Titles, of which they were compoſed, are now quite 
diſuſed ; they are mentioned by my Lord Hales in 
his Preface to the Lord Chief Juſtice Rol!'s Abridg- 
ment, which I ſhall not repeat, and thoſe yery 
Titles make the greateſt part of Juſtice Littleton's Te- 
nures, 

But amongſt all the Old Tenures and Cuſtoms I 
admire that of Burrough Engliſh ſhould ſtill remain 
amongſt us; 'tis a Cuſtom contrary to the poſitive 
Laws of God, and which inverts the very order of 
Nature; . it was introduced amongſt us in a barba- 


rous Age, and by a very wicked and adulterous 
practice after this manner, w1z. | 


The Lords of certain Lands which were held of 
them in Villenage did uſually lye with their Tenants 
Wiyes the firſt Night after Marriage; this' Uſage 
was continued after thoſe very Lands were pur- 
chaſed by Freemen, who in time obtained this Cu- 
ſtom on purpoſe that their eldeſt Sons (who: might 
be their Lord's Baſtards) ſhould be incapable to ur- 
heric their Eſtates, 5 : 
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I could never yet find any tolerable reaſon for 
the ſupport or continuance of this Cuſtom ; but the 
Reaſon of it, which was given by a learned Lawyer, 
is becauſe the youngeſt is leaſt able to defend him- 
ſelf ; certainly he could never mean Ability of Body, 
becauſe 'tis Fequaticly ſcent that the youngeſt Son 15 
the Charapion of the Fatnily z and it he intended A. 
bility ih Eſtate, I would fain know whar the elder 
Brother hath to defend himſelf, when by this unnatu- 
ral Cuſtom the youngeſt is entitled to the whole. 

I am not ferting uþ fot a Reformer of the Law 
or the Abuſes of it; 'tis not a work for a fingle per- 
ſon, but rather for a Committee of able and skilful 
Men of that Profeſſion appoumted by the Goverti- 
ment. 

Neither will I object againſt. the Practice of it as 
heterofore in the year 1854. it hath been done, viz. 
That great part conſiſts in known and apparent Un 
truths; That a Commbn Rerovery ought not to be 
ſuffered in a Chriſtian Nation, becauſe *tis Fi» 
Zuris, which is an abuſe of the Law; That when *tis 
ſuffered ar the Bar by the Tenarit and Demandant, 
there is ſcarce a true wordin all the Colloquia amongſt 
the Serjeants, and that therefore: ah Eftate Tail ma 

more righteouſly be difcontinued by a Feefftnent wit 
Lavery than by the Starate d& Doves. | 

This was the Language of thoſe times: They found 
fault likewiſe with thar wicked: Proceſs of Latirar, 
chat it was framed upon a ſuppoſed Falſhood by ſug- 
geſting of a Bill of Middleſex ſued out which is ne- 
ver actually done ; and that the Defendaiit could 
not be taken there, becauſe he is [culkiag about ih 
another County, which is ſeldom or heycr true, and 
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preſently afterwards he is in Cuſtodia Mareſcalli, which 
1s as falſe as the reſt ; and that John Doe and Richard 
Roe are Pledges de Proſequendo, when there are no 
ſuch Men in Nature ; theſe things and many more 
I could name of the like Nature, I eftcem as trivial 
Matters, for no Injury is done to any Body by ſuch 
Formalities. 
But when there is danger of Corruption in that 
which was originally intended for the great preſer- 
yative of our Liberties, I mean in Trials by ordt- 
nary Jurics, it may be worth a' great deal of Pains 
and Study to propoſe ſome effeEtual means to pre- 
vent it, which is the chief end of this' Preface, that 
you may at ſome time employ your Thoughts in fo 
uſeful a piece of Service to' your Country, 
I ſhall only give you a ſhort Hiſtory of ſuch Tri- 
als, which is as followeth, viz. ID 03 IIA 
There are Opinions, that ſuch Trials were had* in 
this Nation by. a Jury of Twelve Men long be- 
fore the time of the Engliſh Saxons,” though the 
Writers in thoſe Ages give no accotnt of this 
Martrer. Mt mT 
--*This 1s colleted from that great eſteem the Chal- 
deans had for the riumber -12. becauſe of ſo many 
Signs 1n the Zodiack,, thoſe People applying themſelves 
cluetly to the Study of Aſtrology. - £ 
That from them this Numbee came to the Ag yp- 
tians, and1o to Greece, -where Mars himſelf was tryed 
for a Murder, by a Jury of that Number, and ac- 
quitted 'byi.an equality of Votes, which is the firſt 
Trial mentioned in Hiſtory by 'a Jury of Twelye. | 
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That the Greeks frequenting this Ifland, to export 
our Tin, became acquainted with the Natives, and 
in proceſs of time cohabited with them, who being 
a more polite People did introduce this way of Tri 
als here; and 'tis very probable that ſome of our 
Cuſtoms came from them, becauſe ſome of our 
Law-Terms, as Chirographer, Protonotary, and many 
more are derived from their Language. 

After the Conqueſt of Greece by the Romans, 
new Laws were inſtituted by them to govern this 
Nation, which was then a Province to the Con- 
querors ; and though ſuch Trials were then diſuſed, 
yet they had that Number in ſeveral ſubordinate 
forms of -their Adminiſtration. 

Afterwards when that great Empire declined, when 
the Britains were forſaken by them, and left to the 
Depredations of the Pagan Saxons, then were other 
Trials' introduced by that barbarous* People, which 
was by Battle. in doubtful caſes, and when thart could 
not be joyncd-, then Purgations by 0rdeal were ab 
lowed; Trials very agrecable to the uncultivated 
Temper of thoſe People. | | 

Thus  contigued till about two hundred years 
before the Norman Conqueſt; and then Ethelbert.. an 
Engliſh Saxon King received Chriſtianity, and by his 
\-Example the Diſpoſizons of the People 'were quali- 
ficd into a,. more civil. and , peaceable  deportment; 
then were thoſe, Trials for the moſt part. laid aſide, 
and' that good King being at Wantage, (now a Mar- 
ket-Town 1n.. Berk:/bixe,) did there by the Advice: of 
his Council ordain-that Trials ſhould be had by Ju- 
ries conſiſting of twelye Men, which Law doth till 
CONTLNUE. 
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But notwithſtanding ſuch. were then and are till 
'the beſt and moſt effeCtual Methods to diſcover the 
Truth, yet Ordeals were. uſed here for above one 
hundred and fifty years-after the Conqueſt ; and then 
about the beginning . of the :Reign of H. 3. were a- 
boliſhed by A& of Parliament. RETEES | 

But, Combates continued here till 6 Car. 1. fo dif- 
ficulc are the Engliſh to part with any ancient Uſage 
of their Anceſtors; though in no wiſe ſuitable to them 
who live in a more polite and learned. Age. | 

Juries being thus confined:to the Number 1 2.. it was 
afterwards enacted by the Statute'-of-. 2. H. 5. That 
all Jurors returned for Trials of Iflues, : Oc. ſhould 


have 40 S. per annum. «OT ITT 

This Law continued for the ſpace of an hundred and 
ninety years, or thereabouts,- and then the Wiſdom 
of the Nation conſidering that to .be a_ very mean 
Eſtate for the ſupport'of a Jury-Man, . a farther Pro- 
viſion was made by Statute Arno 27 Eliz. That ſuch 
Jurors ſhould have @ /. per Annum. | 

And thus the Law ſtood for above .an hundred 
years, in all which time this Kingdom hath becn 
' growing in Riches, its Trade is now extended to 
” moſtparts of the World; and'as that hath been en- 
' larged, fo the Price of our Lands, the Value of our 
Rents, of our natural Commoadirics, and of all our 
Manufactures have wonderfully encreaſed, ſo that a 
Man of 4 /. per Annum is now in ſo mean a condi- 
tion of life that he is no longer to be entruſted with 
> the Trial of an ordinary Cauſe, and therefore by the 
” Statute of 4 & 5 Willielmi & Marie ſuch Jurors are 
to haye 10 /. per Annum. 
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Now upon a moderate computation. of the price 
of Proviſions and ottier Neceflaries m 2 Z. 5. and 
how they encreaſed in Value from 'that time till the 
Queen's Reign, it may be reaſonably affirmed. thar 
40 5S. per Aznum about'the time when that King lived, 
would bear an equal proportion to 40 4. a yeat in 
her Reign; and if fo, it may-as reaſonably be ſaid, 
that 4 7. per. Annum.in her days would almoſt bear 
the like proportion to. 80 /. per: arnum now, becauſe 
of the vaſt encreaſe 'of Riches -by Commerce, and 
otherwiſe, in this laſt Age; and: ſuch an Eſtate doth 
now qualific a'\Man'to-be-of thei Grand Jury. ._. : 
: |: The 40 5. per aunum:in King H's. Reign was! &» 
ſteemed a ſufficient Eſtate to ſupply all the con- 
mon Neceflinies of Life, Wheat being .then fold'for 
12 d. per Quarter, and good Gaſcoign Wine for 40 x, 
per iTun. . It was an Age when. ,20. Marks per An- 
mum Was a'vcry good: Allowance. to maintain a Stu- 
dent at 'the' Ins of Court ,, bux too great, a Charge 
for a Commoner to bear ; and therefore the Lord 
Chancellor - Forteſcue rells us, that none. but the 
Sons of Noblemen i: Hoſpitiis . illis Leges addiſce- 
bant. 14 = 

The Jurors in thoſe :days were all Knights, but 
are now mean and 1Jhterate perſons; for 'tis a very 
poor Eſtate which quahfics'them for that Service. 
How can Matters of Fact, which often require great 
Examination, be tryed. by Men of ſuch narrow Ca- 
pacities, which are generally tound amongſt Men of 
xo /. per Annum, for fo it will be fo long as the 
Degrees of Fortune make fuch' a. vaſt incquality a- 
mongſt us. 


Expericnce 
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Experience tcacheth us, that Men of ſuch low 
Fortunes, and whoſe Education 1s generally amongſt 
the Beaſts 'of the Plow, have not the ſame ſenſe of 
Honour and Vertue with Men of more elevated 
Qualities and Converſation ; there muſt be danger 

' of Subornation and Perjury among ſuch Jurors: And 
; - what will the villanous Judgment in Attaint ſigni- 
* fie? I mean 1n reſpect to their Eſtates, viz. That 
their Goods be confiſcate, their Lands and Poſſeſſions 
ſeiſed into the King's Hands, their Houſes demoliſh- 
'ed, their Woods felled, and their Meadows plowed : 
This is a very dreadful Sentence to a Man of a 
good Eſtate, which by the very Form of this old 
Judgment every Juror was ſuppoſed to haye ; but 
tis an empty ſound to a Man of ro /. per Annum, 


who cannot have all thoſe Poſſeſſions, and but a very 
ſmall proportion of cither. | 
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It may be therefore thought neceſſary, that a far- 
ther Proviſion be made that none ſhould be impa- 
nelled to try ſuch Iflucs, but Men of 40 U. per An- 
74m, Or at leaſt ſuch as like the Jurors in Attaint, gi 
multa majora habent Patrimonia, than what will qua- p 
; lige a Petty Juror at this day. 


Gentlemen, 


The following Collection is the Product of your 
Labours: It was borrowed from you at the Bar, 
and *tis but juſt to reſtore it. 

I know Men have generally very faint Inclinations 

. to approve any Writings beſide their own, and fel 
dom declare in fayour of a Book till they hear her 
a 3 UC- 
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ſucceſs it has in the World; and eyen then are biaſſed 
by the Multirude, who very often condemn without 
reading, or read without Underſtanding. 

I have heard it often objefted (though I am till 
to learn upon what accompt) that we have too many 
Printed Books of the- Law already, and that it was 
more certain and intelligible when fewer Volumes of 
x were publiſhed. ES 

I muſt confeſs ſome of the late Reports are col- 
kc&ted with very-little Judgment. }.. : 

But ſtill there is a neceſſity. of new Books, tho' 
not of fach; for 1 would' feign know how any 
Lawyer can now be able to adviſe his Client wit 
the help and direction only of-the Old Books > *Fis 
true, we have but few of them, | but 'tis: becauſe 'ih 
former | Ages all Cauſes ( where the thing ih de- 
mand did not exceed 40 's. ) were tried either ' in 
the County Court, in the Hundred Court or in' the 
Court Baron of the Marmor : | In thofe' days the 
great Courts of Record-at Weſtminſter were not fo 
full of Suitors as now. EEO TE ORE OR 205 
When 'Brafton wrote, the Juſtices 'un Eyre (who 
had the ſame Power with our- Jufticts 'of ' Aﬀife ) 
went their Circuits bur once in feyen years; and a 
long time afterwards, even in the Reign. of King 
Henry the Eighth, the Judges would often riſe from 
the Bench 'in Term-time withour' hearing a Motion, 
or trying of a Caufe ; and T think the Practice did 
not much encreaſe ull this Taſt 'Age ;' fer Anno 10 
Eliz. there was but one Serjeant- at the 'Contmon-Pleas 
Barr for a whole Term together,” and that was Ser- 
jcant Bendhoes; and I do not read that he had any 

Buſineſs 
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Buſineſs: there ; Nay ar that'tine the Coutt of Chan 
cery had:noi/zreater ſhare of Prattice thaty the Courts 
of: the Common Law ;- for in 'the. two and rwenti- 
eth Year 'of King Henry the Eighth, Sit Thomas Moor 
being [thetw Lord Chancellor, did uſually read all the 
Bills, which were exhibited into that Court ; but Ba- 
ſineſs is now ſo much encreaſed, that all the Coun- 
cil can ſcarce find time enough to read the Briefs of 
ſuch Bills which are filed every Term. 

But the Law hath now its Reſidence in Weſtmin- 


ſter-Hall, moſt Cauſes of Value are there determined, 


and the great Number of Country Attormes in our 
days, who (according to my Lord Coke's Opinion ) 
by dayly multplying Suits have ſo wonderfully en- 
creaſed the Buſineſs of thoſe Courts, that it ſeems 


Ages. 

And though ſome Caſes in this Collection, which 
were adjudged in the late Reign, may not have the 
Authority of Preſidents, becauſe they taſte a little 
of the Times wherein the Admuniſtration of Juſtice 
was not ſo nicely regarded, as the Diſpenſation of 
ſuch things which were then thought Political Rights, 
yer the Reader wilt find ſome good Arguments of 
Learned Men then at the Bar who endeayoured to 
ſupport our finking Laws. 

I do acknowledge, that if Men were juſt, honeſt 
and impartial to themſelves and others, there would 
be no occaſion for Books of this nature ; and be- 
cauſe they are not ſo, I will not make an Apology 
for the Publiſhing of this. I think the Book, (being 
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The PREFACE. 


done with ſo much Care) may be of good uſe 
to the Profeſſors of the Law; but ſubmit it to 
your Judgments. I confeſs, I am led by my Pro- 
teffion to Aﬀeairs of this nature, though my Circum- 


ſtances diſingage me from the ſuſpicion of: being an 
Author. B+; 


_ Vale. 


A TABLE 


_ 


| - 1990 


| 
; 


OF THE 


Contained in the LAIRD PART. 


O' F 


Modern R Reports. - 


i — 


— — 
N——_— 


Barker MzP, verſus Damer,: * 3346 

A. | Barnes verſus Eggard, = 

Beak werſus TYerhite, - --—£94. 

Ldridge verſus Duke, 110 | Banſon verſes Offley, I2L 

Aſhcomb verſus Inhabi- | Biſhops, their Caſe, 2I12 

rants Hundred de Eltham, | Bifſe werſws Harcourt, 281 

287 | Blaxton verſes Stone, I23 

Ayres verſus Huntington, 251 | Boyle verſ#s Boyle, I'64, 

| | ir Þ _ vo Sandford, . " ZE 

B. | er verſus Lenthal, ay 

| Bradburn verſa Kennerdale, 318 

Axter's Caſe, 68 Braſon verſus Deane, 39 

Baldwyn verſ#s Flower, 120! | Brett werſws Whitchotr, 96 

Ball wverſ#s Cock, 140; | Bridgham verſa Frontee, 6 94 
roa 


OO "9G 


he. A_— 


Broad verſus Piper, 
Burgh's Caſe, 


C. 


_— * - p—, 


p venus Axtel, E 
Capel: 


T [61 a Salto! I, 


—_—_ verſus Dowriſh, 


ah, verſus Lamphire, 
ney verſus Token 

Chuptn verſus Swift, 

Coghil verſus Freelove, 

Cole verſus Knight, 

Croſs verſns Garnett, 


0 — ; 


i 
D. 


Avies Caſe, 2.46 
Dawling verſus Venman, 108 


Dixon ver/#s Robinſon, IO7. | 
Dobſon zerſus Thornigrove, IT 
Doe verſus Dawſon, 274 


Dorringron verſus Edwyn, 56 


CI—_ —_ — | 
hn — k 


E. 


ICcleſton werſus Speke, 
Evans verſus Crocker, 


wy 


Itzgerald verſus Villiers, 
Fiſher verſas Wrenn,- 
Franſhaw verſus Bradſhaw, 
Friend verſus Bouchier, 


236 
250 


235 
31 


G. 


Randiſon Lord, verſus Counteſs 

of Dover, 23 

Gran Mir, his I20 
Godfreyg9%yrſus Everſdl, * 264 
Gold vexſus\Strode, * 324 
Goring verſus Deering, I56 


H. 


7 Acket merſw —_ » 
c Half verſus W _ 
. | Hamion Segfeart Fils aſe, 


| Hancher 


| Thelwell, 


Harman ver ſs Harman, 
Harriſon verſw Auſtin, 
Harriſon verſws Heyward, 


Hebblerhwait verſus Palmes, 


Hexam verſas Coniers, 


| Heywtrd verſus Guppee, 


Hicks cs þ Gore, 

Hyley verſs Hyle 

Elnton verſus Rotiey, 

Hitchins verſus Baſſett, 

Hobbs, qui tam, verſus Young, 

Hoile verſus Clerke, 

Holcomb verſus Petit, 

Holloway's Caſe, 

Horner's Company verſus Barlow , 


78 


Ackſon verſus Warren, 
Jefteries Mit, verſus Watkyns, 


I'GT 


LI4 
I03 


Jennings verſus Hankeys, 
Joyner verſus Pritchard, 


K. 


- 1990 


A Table of the Names of the Caſes 


Pm On————— 


L. 


Angford verſus Webber, IJz 
Lambert verſus Thurſton, 275 


K. | 
TF Ellow verſus Rowden, 253 
King verſus Dilliſton, 221 | 
night verſus Cole, 277 | 
Knight Mil Caſe, II7 
Kingſton verſus Herbert. IIg 
'CAylofle, 7 
Armſtrong MiF. 47 
Atkyns Mil, 3 
| Barns, 4% 
| Baxter, 68 
Beale, x24 
Bunny, 238 
Cony & al. 37 
Colfon & al. 72 
Dangerfield, 68 
Darby, 139 
| Fairfax; 269 | 
| G--—-]. 97 | 
Griffith, 20k 
Grimes &- al. 240 
| Herherfel, Bo 
The King againfts Hinton. e al. 152 
"Pp | Hockenhal, 167 
Inhabitants of Mal- 
den, 
Johnſon, 241 
Kingſmill, 199 | 
Lenthal, 143 
Marſh e a. 66 
Plowright & 'a/. 
i 94 
\Roſewell, 52 
| Saloway, LOO 
Sellars, I67 
| Silcox, 280 | 
| Sparks, 78 
Warden of the Fleet, 
4 3 3 5 


| "Wi 


Lea verſus Libb, 262 

| Leigh's Caſe, 33% 

Lerchmere verſus Thorowgood, 236 

| Lidcott verſus Willows, 229 

| Lock verſus Norborne, I41 

Lutwich verſus Piggor, 2.68 
M. 

: ff Acklesfield Earl,.. ---- -----4x 

Malloon werſxs Firzgerald,28 

Marſh verſes Cutler, 41 

Maſon verſus Beldham, - JF} 

Mather verſus Mills, - - B52 


Matthews verſus Cary ” Fi 

Mayor and Cominalry of Norwich 

ms: Aer. 
Merchants Adventurers verſus Rebow, 


I26 
Mordant verſus Thorold,--. ..-. 28x 
Moſs zerſ&s Archer, I 35 


—_— ® Ns "RY 
* WW —_— rTP 


Ewrton & af verſus Stubbs, +%t 
Newton MzP verſus Creſwick, 


I65 
Newton verſus Trigg, 165 
Norwich Mayor, &*c. verſss Johnſon, 
© 90 

O. 
Brian verſus Ram, 170 


Okel ver/us Hodgkinſon, 99 


Osborn werſns Steward, 2.30 
E; 


A Tableof the Nanies of the Cafte. 


FP; 


Aine verſus Partrich, 

Palmer verſw2 Allicock, 
Panton verſus Earl of Bath, 
Parkinſon's Caſe, 
| Pawley verſus Ludlow, 

Peak verſus Mather, 

Perkins verſus Titus, 

Pitt verſus Brereton, 7 

Plimouth Counteſs verſus Throgmor- 
ron, 

Pool »verſas Trumbull, 

Price verſus Davies, 

Prince's Caſe, 

ProQtor verſus Burder, 

Prodgers verſws Frazier, 

Proud werſus Piper 

Prowſe werſus Wilcox, 

Purt verſus Rayſterne, 


py" IS 
— — 


om, 


R. 


Eves verſus Phelpes, 264 
Reeves verſas Winnington, 45 
Roberts wverfes Pain, 
Rodney verſus Strode, 
Roe = Clargis Mil. 
Rowsby werſus Manning, 


— 


ON 


Avier verſ#s Lenthall, 
Shipley verſus Chappel, 


| 


Shotter wverſ#s Friend, 

| Shuttleworth verſus Garnat, 
Smith verſus Goodier 
Smith verſus Peirce, 


a 
_ 


T. 


Ayler verſus Brindley, 
Thirsby . verſus Helbott, 
T >mpſon verſus Leach, 


Idem verſus Eundem, 
Tippet verſus Hawkey, 


me 


| How verſus Dawkin, 


——_—._ 


W. 


Hirehal verſus Squire, 276 
Wytham MZF verſus Dut- 


159 
ZIK 


wW 


ton M;/. 
Woodward's Caſe, 


— .—_— 


.Y. 


Armouth Earl verſus Dorrell, 75 
Young verſus Inhabitants of 


Tottenham, 258 


| - 1990 


DE 
Term. Sancti Mich. 
| Anno 34 Car. II. in Banco Regis, 1682. 


g > Stn 
—_ — 


Sir Francis Pemberton - Chick Juſtice. 
Sir Thomas fones, 

Sir William Dolben, (uftice is 
Sir Thomas Raymond, 


Putt verſus Rawſtern Mir. 


of Goods, &c. and upon Not-guilty pleaded, the De- Barr to Tro- 


fendant had a Uerdic. "__ oe wo | 


The ſame. Plaintiff now bzought Trover againſt the Raymond 47> 
ſame Defendant fo2- thoſe Goods. 

The Defendant pleads in Batr the Judgment fn the fozmer 
Action of Treſpaſs, and upon a Demutrer, the Queſtion was 3 

CUhether a Judgment in Treſpaſs vi & armis map be pleaded 
in Bar to an Acton of Trover fo2 the ſame Goods ? 

This Caſe was argued by Yz, Saunders fo2 the Plaintiff ; 
and by 232, Pollexfen fo2 the Defendant, 

And to p2ove that it was no Bar, a Caſe was cited to be 1.0, © 
adjudged in the Common Pleas in the 2oth year of King James, Bernard. Co. 
which was an Action of Trover and Converſion of one hundzed 77". .35; 
Sheep : The Defendant pleaded a fozmer Judgment in Treſpaſs $tiles 2-2. 
brought againſt Him, quare cepit & abduxirt thoſe Sheep, and 
that the Plaintiff in that Action recovered 2 d. damages, and 
that both Actions were to2 the (ame thing. 


pls: The 


N Adion of Treſpaſs was fozmerly bzought {02 taking Treſpaſs is no 


—._ — 


Mich. 34 Car. II. in Banco R eois; 1682. 


—— ——— 


— 


Ferrer's Caſe, 
6 Co.' 7. 
Cro. Eliz. 676, 
Co. Ent. 39. 

'  Cro. Jac. 15. 


—— 


The Plaintiff replied, that the two pence damages were recoverd 
fo2 the chaſing, and not fo2 the value of the Cattle ; and upon a 
Demurrer had Judgment : F02 the fmalne(s of the damages im- 
plies ft was fo2 the chaſing, and it ſhall therefoze be intended 
that he had his Cattle again, and that the Converſion was af- 

Wy Logy Coke in Ferrer's. Cale tells us, that a Recovery 
by Uervia, Canſefion, oz uggn a Demurrer i a perſonal Actfon 
is a good Bar to an Action of the like nature, and fo2 the ſame 
thing ; but that muſt be underſtood where the ſame Evidence will 
maintain-both the. Actjang... | 

Juſtice Croke repozts the ſame Caſe to be ended by Arbſtra- 
tion ; but that it was the Opinion of my Low Anderſon and 
Juſtice Glanvil, that Trover and Treſpaſs are Acians of diffe- 
rent natures, and one may be bzought where the other cannot 
be maintained ;3. as upon a demand. any. dental Lrover will lie, 
but not Treſpaſs vi & armis, becauſe the taking was not toz- 
tious, | 

And therefoze |t may be well intended that. when the Plaintiff 
brought Treſpaſs he was miſtaken in that Aaion, and being in 
the wzong, was barred 3 but that wili be no Bar where 8 right 
Action is bzought 3 as if J deliver a Bond to another fo2 advice, 
who refuſing to redefiver it, J bzing an Action. of Treſpaſs ann 


am barred either by Uerdic 02 Demurrer, yet I may baing De- 
tinue, 


Treſpaſs and Detinue ate not the.ſame- Actions, and therefore 
a Judgment in one ſhall be no bar to the other-3 but where twa 
Actions are brought fo2 one thing to be recovered, in ſuch caſe 
a Recovery in one ſhall be a bar to the other. 

There is noſubſtanctal difference between Treſpaſs and Troyer ; 
fo? the diſpoſing af the Goods: in the one caſe is the ſame with 
the Converſion fn the other:; | the taking vi & armis and like- 
wiſe the Converſion: are both toztious, and therefoze either Action 
may be well bzought. 

ut fo2 the Reaſons. given by the Plaintiffs Council, he hay 
Judgment by the Dptnion. of the Chief Juſtice and the other 
two Judges, Jones aud Raymond; of which Juſtice Dolbea dip 
very much doubt. 


Domunus 


, Mich. 24 Car. II. in Banco Regis, 1682, 3 


Dominus Rex verſus Sir Robert Atkins Knight 
of the Bath & aP, 


N Jndictment was found at the Quarter Seſſions held foz The County 
the County of the City of Briſtol, 4 Octob. 33 Car. 2; of Gy of 
againſt Sfr Robert Atkins Knight of the Bath, and Recower mee 
and Sento2 Alderman of the ſaid City,Sir John Knight Alderman, 
John Lawford Alderman and Joſeph Creſwick Alderman, ſetting 
fo2th, | 
1. That King Henry the VIIth. by His Charter dated 17 De- 
cemb. 15 Regni ſui, granted to the Mayo? and Commonalty of the 
Town of Briſtol, (the now City of Briſtol! being then a Town) 
and to their Succeſſo2s, That if any ſhall pzocure,abett o2 maintain 
any Debate and Diſcozd upon the Election of the Bayoz, 02 0- 


ther Yiniſter, he ſhall be puniſhed inſtantly by the Bayoz and twa 
Aldermen, to be choſen and named by the Bayoz, after the quan- 


tity and quality of his offence accowing to the Laws and Cuſtom 
of the Realm. 

2. That accowding to the: Paiviledges granted by Queen 
Elizabeth to the Mayo and Commonalty of the ſafd City, any 
their Succeſſo2s,by Charter dated 28 June 23d ofher Reign t Af- 
ter which time (as the Jndiament ſets fo2th) the ſafto Town was 
, made a City) there have been, 02 ought to have been, from the 
F time of the making the ſaid Charter, twelve Aldermen, whereof 
b the Recower was to be, and now is, one, 

% 3- That accodding to the Pyaviledges,(o as afozeſaid granted, by 
6 all the time afozeſatd. (which is from the time of the Charter) 
þ after the death of every Alderman, . the Mayo? and the reſt of the 
y ſurviving Aldermen, & eorum major pars ad ſummonitionem of 
| the ſaid Bayo!, being called together, Have accuſtomed to chooſe 
another perſon of the circumſpect Citizens to be an Alderman 
in the place of him ſo deceaſed 3 and the Mayo? and Aldermen 
(by the ſame Paivileges (a granted) have been, and ought ta 
be, Juſtices of the Peace fo2 the ſaiy City, 
4. That continually afrer the time of the ſaid Charter of 
Queen Elizabeth, the Recower, and the reſt of the Aldermen, 
were and ought to be of the Privy Council, (de privato Con- 
cilio) of the Mayo? in particular Caſes concerning the Go- 
—_— of the City, whenſoever the Bavyo? ſhall call them to- 
gether. - 
5. And ſuch Paivy Council (by all the time aforeſaid) which 
ſtill is from the (aid Charter of Queen Elizaberh) have nor ac- 


2 cultomed, 
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cuſtomed, nor ought not to be called together to tranſact any Bu: 
ſineſs belonging to that Council, unleſs by the Summons and 
in the preſence of the Mayor. 

That after the death of one Sir John Lloyd, being at his 
death an Alderman of the ſaid City, the ſaid Sir Robert Atkins, 
then being Recower, Sir John Knight, John Lawford Eſquire, 
and Joſeph Creſwick being all Aldermen then of the City, anv 
free Burgeſſes of the City, to make debate and difcom upon 
the Elecfon of an Alderman fn the place of the Alderman (a 
dead; 8 March, 33 Car. 2. fn the Pariſh and TUard of St. An- 
drew within the {atd City, did contpire to hold a Privy Council 
of the Aldermen of the (aiv City, and therein ro chooſe an Al- 
derthan ſine ſummonitione & in abſentia & contra voluntatem 
Richardi Harr Militis, then being Bapo? of the City, And in 
purſuance of their ſaid wicked Conlptracy, the day and year afo2e- 
ſaid; entred by force and arins into the Tolzey, and in the Chath: 
ber of the Council of the Bayoz and Conimonalty-of the ſatn 
City; commonly called The Council Houſb, and there .riotouſly, 
&-c. did aſſemble, amv the ſame.vay and yeat they the ſaid four Al- 
dermen una cum aliis Aldermannis, (which muſt be two moe Al- 
dermen at the-leaſt, which' makes ſix, (and there were buit five 
more in_all then'fit being taking: the Yap62 in) the ſat reſt 
of the Alvermenz; not knowing” their putpoſes,-helv a Jyvy 
Council of Aldermeti, afiv then and there as mich os fn thei 
lay, choſe 'Fhomas Day foy an Alderman in the place of Sit 
John Lloyd, fine _aliqua ſummonitione per przdictum Richar- 
om _ then Dayoz, to miert, and in hits abſence, and againſt 

And they farther cauſed to be entred in the Common Council- 
Book the ſaty Election, as an Dwer of the ]ivp Courtcil 3 in 
which Book the Acts. of the Bayoz and Alvermen in their Pztvy 
qn_- are commonly wittenz from whence great Dilcozw hath 
riſen, &c. 


Which Indictment was tryed at the AMiſes at Briſtol bp Ni 
Prius, and the Defenvants'found guilty and thereupon Sir 
Robert Atkins, one of the Defendants (having then lately, be- 


fore this Caſe, been one of: the Judges of the Common Pleas, - 


bur then diſcharged of his Place after eighr years ſitting there 
ſecure) came into the Eourt of Kings Bench, and in Arreſt of Juvg: 
ment argued his own Caſe, not as Council, no2 at the Bar, dit 
in the Court in his Cloak, having a Chair ſet fo2 him by the ©z- 
der of the Low Chief Juftice, and ſaid as followeth 3 


1. The 


LIMI - 
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7 r. The Jndicment in the firſt place mentions the Letters ÞPa- 
1 tents of King H. 7. made to the Bayo? and Commonalty of 
bi Briſtol, that the Yayo with two Aldermen: (ſuch as he ſhould 
* chooſe) ſhould by their Dilcretions, accowing to Law, puniſh fuch 
© as ſhould make debate and diſco2d at the Elections of Officers. 

They have not purſued this courſe againſt us, but gone the 
noone way of Indictment, and therefoze I ſhall not need to 
peak to ft. | 

2. The Jndictment in the nert place pzoceeds to mention 
Letters Patents of Queen Elizabeth, granted to the Bayo2 and 
Commonalty fn the 23d. year of her Reign, which pzovides, 
that there ſhall be twelve Aidermen, and how upon the death 
02 removal of an Alderman, a new one ſhould be choſen, that fs, by 
the Mayo? and the ſurviving Aldermen, and the greater number 
of them, being call'd together ( as the Indictment ſuggeſts) by 
the Summons of. the Bayo?, 

The > whole Jndictment and the Dffence, we are chargev 
with being grounded upon theſe Letters Patents, J ſhall apply 
my elf to ſpeak to it; fo2 our Crime is in the undue electing 
of an Alderman, namely not being ſummoned together fo2 that 
purpoſe by the Bayoz, and doing it in his abſence. 

] muſt deſire the Court to obſerve in what manner the men» 
tion of theſe Letters Patents is introduced. 

The Matter and Queſtion befoze us is concerning the Eleafon 
of an Alderman fo2 the City of Briſtol, which concerns the very 
being, and ſucceſſion, and continuance of the Cozpozation 3; Noe 
thing can mote nearly concern it. 

The defects J obſerve in the frame of this Indictment are 
theſe 3 | 
2 1. Jt does not (0 much as (ay 02 alledge, that Briſtol {g an- 
F- tiqua Villa, 02 antiqua Civitas, 02 that there was, o2 yet is, any 

| Cozpozation-at all there, no2 what it does conſiſt of (if there be 
any,) no} by what name they are called ; whether there ought 
to be a Yayo? 02 not 3 whether their Coworation be by Charter, 
, 02 Pueſcription. bd 
x And this Court cannot judicially take notice -that there is 
: any Coppozation there, 02 what it is, unleſs tt hav been (ſhewn. 

Now if there be ns. Copozation, and no DBapo? of right; 
then our meeting to chooſe an Alderman Without his Summons, 
and in his abſence, is no undue no} trregular Pzoceeding 2 Tt 
cannot appear to the Court whether 'the Dayo2s Dummons any 
preſence at the Elention be neceſlary: oz not, 


Now 


fl - 1990 


6 


— CD 


Mick. 34 Car. II. in Banco Regis, 1602. 


—_——___. 
—_—_ 


Now in all legal Pzoceedings that any way concern a Coz- 
pozation, it is conſtantly averrd and alledged that there is 
a Coozation, and what it is, and how erected; and the leaſt 
that can be in any Caſe is, to (ay that it is antiqua Villa oz 
antiqua Civitas, where the Cozpozation extends to a Town 02 
City which make any P2eſcription, o2 ſet fozth any Cuſtom. 

Thus we find it in the Caſe of rhe City of York, Dyer 279. 
plac' x0. in the Caſe of a Cuſtom of Fozeign bought and Fo- 
reign (old, They Pyeſcribe in being a Cozpozation. So in 
Latches Rep. 229. Harris's Caſe. 

Jn James Bagg's Caſe, 1x Co. f. 94. ACaſe of a Writ of Re- 
ſtirution to Reſtoze a Capital Burgeſs to his Place and Dffice 
of a Capital Burgeſs in Plimouth ; the CUrit was directed to the 
Mayo2 and Commonalty of Plimouth; the very Taows of the 
Uirit ſuppoſe a Cozpozation, and ſhew what their Name is, 

The Return thereupon by the Mayo2z and Commonalty is, 

That Queen Elizabeth granted to the Bayoz and Commo- 
nalty, that the Bayo2 and -Recowder ſhould be Juſtices of the 
IPeace, and that James Baggs was a Capital Burgeſs, and did miſ- 
demean himſelf rowarvs the Dayo?, and thereupon he was dif- 
franchiled, | 

In the pzinted Bargent of that Caſe, (which J ſuppoſe is mp 
Low Cokes own Dpinion) it is ſaid, That in their Return they 
firſt ought to p2eſcribe, That there hath been a Cozpozation of a 
KDBayo7 and Commonalty time out of the WMemozp of Wan ; and 
not to begin with the mention of a G2ant made to a Copozation, 
as the Indiament does in our Caſe ; and not ſhew the Dziginal any 
Erection of it, either by Pyeſcription oz Charter. And My. Trot- 
man (a Learned Wan) in his abzivging of James Bagg's Caſe 
bids his Reader obſerve this Barginal Note. 

Pet in that Caſe the Return was'but in anſwer to the 
CUrit of Reſtitution, which TUrit it ſelf admitted there was a 
Cozpozation, and direcxs the Writ to them by Name 3- yet by the 
Dpinton there, it was a defect fn the Return not to ſhew that 
they were by Jeſcription, | 

And if ir be neceſſary upon a Rerurn of a Writ of Reſtitu- 
tion to (et fozth how they came to be incozpozated z to which 
Return there can be no Travetſe taken, nor no pleading to it, 
as has been held by ſome 3 how much mote in ſuch a Caſe as 
ours of an Indi&tment, which muſt be traverſed and pleaded to, 
and therefoze ought to be moze exact, 

That was in a Caſe of removing of a chief:-Bember (a Capital 
"Purgeſs of a Cozpozation ; ours is in a'Caſe of the chooſing in 
of a chief ember (an Alderman) into a Cozpozation; ſo that 
ours. is much reſembling that Caſe in that reſpec. 2. Ano« 
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2. Another thing wherein the Indictment is faulty, is this, viz. 
In the manner of introducing the mention of theſe Letters Pa- 
tents of Queen Elizabeth, upon which.the Indiament is grounds 
ed, and ypon the Conſtruction of which the Caſe depends, 

The Jndictment docs not fay | poſitively and dire&ly that 
Queen Elizabeth made 02 granted any Letters Patents to the 
MWayo2.and Commonalty of Briſtol, That there ſhould be twelve 
Aldermen, and fo2 the appointing how thep ſhould be choſen; 
(upon which our Caſs ariſes) noz does it ſo much as (ay (con- 
tinetur) which would not have been enough neither, but it in- 
troduces the mention of thole Letters Patents no otherwiſe 
than by theſe TWows, viz. Secundum Privilegia conceſſa per Li- 
teras Patentes, &c. There were 02 ought to be twelve Aldermen, 
Et ſecundum cadem Privilegia ſic ut prafertur conceſla per ro- 


tum tempus prxditum after the death of an Alderman, the 
Bapoz and the ſurviving Aldermen & eorum major pars ad fum- 


monitzonem <juſdem Majoris convocati eligerunt & eligere con- 
ſueverunt, &c. 


Now this is no poſitive and direct ſhewing that there ought to 
be any Aldermen, no2 how they ſhould be choſen ; but it is no 
mote than the Dpinion and Conceit of the Jury that found the 
Indictment upon their peruſal of the Letters Patents, which 
were pzoduced in Evidence to them; the Jury take f(t by wap 
: Collection out of a Reco, of which they are no p2oper 

udges. 

And this being in an Indictment which is the Kings Decla- 
ration, and ought to be very eract and certain, and which is in 
a criminal pzoceeding to which the Parties muſt plead, and if 
convict, are liable to Fine and Jmpaiſonment ; the Law is moze 
curious in this, than where Parties bo agree civilirer. 

That all Criminal Pzoceedings muſt be very erac and certait, 
is pzoved by this, (viz.) None of the Statutes of Jeofails wouln 


ever help them bur by erp2eſs TUo2ds except and exclude them 
from the benefit of them. 


Tt is ſaid in Long's Caſe, 5 Co. 120, 121. That, If in De- 
clarations between Party and Party for Lands or Goods, there 
muſt be great certainty expres'd a fortiore, ſays that Caſe, muſt 
it be ſo in Inditments, which are the Kings Counts 02 Decla- 
rations to which the Party ſhall anſwer, they ought to be full 
and not taken by Jntendment, o2 to be by wap of Argument ; fo 
ft is held fn Leeches Caſe, Cro. Jac. 167. and in Sir William 
Firz-Williams's Caſe, Cro. Jac. 19, 20. 
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* Obje&. Jf it be objected, That the Indictment is but the 
finding of a. Jury , who are the Lay-gentz (as we call them) 
and they know not the fozms of Law, 


Anſw. The Fac indeed is found by the Jury, but the con: 

fant courſe is to have the Jury conſent to mend the Fozm, any 
the Kings Council are adviſep-with in' the dzawing of it, any 
after 'tis found 3 and ſometimes the Judges peruſe tt. 
* The Indictment pzoceeds on and ſays, That continually after 
that time (which muſt refer: to. the date” of the Letters Pa- 
tents af Queen-Elizaberh ); the 'Recowder and the reſt of the 9l- 
dermen were and ought to: be:de privato Concilio, ty. 

(I have been Recover there above theſe one and twenty 
years and never knew mp felf to be a Pzvvy Councelloz till 
now.) 

But the Jndiament (unhappily) ſays de privato Concilio Ma- 
jorisz there the Wow Majoris (as big .as- it-is) is but Termi- 
nus diminuens, ft makes us but Pzivy Councellozs to the Bayoz. 
3ut this is a miſtake too 3 fo2 the Recowder and Aldermen are 
not a Puivy Council tothe Bayoz, but the Yayo? aud they are 
a Council to the City. The like to this too appears in the print: 
ed Yargent of James Baggs's Cale. | 

The Clerk who dzew this Indictment, o2 the Council, who 
ever it was, thought they could not eralt the Bayo2 of Briſtol 
bigh enough, unleſs they made him a Pzince and furniſhed him 
with a Pzivy Council, and to fill the Kingdom again with a 
great many Reguli o2 petty Rings, as it was amongſt the Bri- 
tons befoze the coming of the Romans. 

Jt is part of the Yisdemeanour charged upon James Bages, 
that he div Ironically ſay to the Mayo? of Plimouth, You are 
ſome Prince are you not? Mow to (ay it to a Bays? in good 
earneſt, as this Indictment does, IJ take to be much worſe, 


\ 3. The Jndiament having made the Recozder and Aldermen to 
be of Mr. Mayors Privy Council, it goes on, and lays it down 
fo2 Law 02 Utage, Thar by all the time aforeſaid (which is ſtill 
from the date of the Patent of Queen Elizabeth) ſuch Privy 
Council have not accuſtomed, nor ought not to be called roge- 
ther, to tranſact any Buſineſs that belongs to the Council (we 


muſt ſuppoſe the chooſing an Alderman is ſuch Buſineſs) unleſs 
by the Summons and in the- preſence of the Mayor. 


But upon what ground does the Jndiament lay this down fo 
a Rule ?- Js it becauſe the Letters Patents (o direc 2 If Co, I 
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acree it is a clear Caſe, fo2 the Letters Patents that create a Coz- 
_ may mould and frame, and form its own Creature as it 
pleaſes, -.- | 

But then the Jndicment ought to have allevg'd it poſitively, 
that the Letters Patents do ſo pzovide, which ir does not ; but 
the Jndicment ſpeaks it by a kind of implication and uncertain- 
ty, but not politively, no2 direcly : Jt ſays, that continually after 
the time of the Charter, thep have not accuſtomed to met with: : 
out the Mayo2z's Summons, and in his preſence. 

Jt may be they reiype- upon the Uſage and Cuſtom for ir. This 
can be no legal Cuſtom no2 Pueſcription, fo2 we know the Head 
and Daiginal of, it , which is but from the 23th year of Queen 
Elizabeth : fo that 'tis not like the Rfver Nile. 

Jf thep ſap rhe Uſage ſhall interpret the Charrer. 


J anſwer. Cſage may expound very ancient Charters, where 
the wozds are obſolete and obſcure, and may bear ſeveral ſenſes; 


but this Charter has not ſo much as ambiguous Tos, no2 
any thing that can bear ſuch a Conſtrucfon. 


- But at laſt we ſhall be toly, That the Common Law toes 

- operate. with- the Charter, and requires the Bayoz's Summons 
-—-— ——p—_ the choice of an Alderman, and alſo fn all ſuch lik 
ares, | 


This is now the. only Point to be ſpoken to, and J ſhay ap: 
ply mp ſelf to ſt. 

IJ think/it will be: granted, That the Yayo2 has no Negative 
Voice in the Elecion'of an Alderman (as great a Pqince, and 
as abſolute as the: Indictment. will make him 3) he has but one 
lingle Uoice, and if the majozity of the Uotes be againſt his Uote, 
the majozity muſt carry it againſt the Wayo?. | 

The Words of the Charter do no more requite the Mayor's 
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A— and. Pzefence than -it does that of the ſenio2 Al- 
ty erman; 7: ett | 

7 The: Mayor is:named in the Grant, our of neceſſity, ft being 
F part of ithe- name of the Cozpozation to. whom the G2zant muſt 


be made. He is named out of Conformity too, he many times 
being none of the Aldermen, and therefoze could nor be included 
in the: naming of Aldermen ,- dut' muſt therefoze be named by 
himſelf. And beſides; . I agree it is-due to him out of Reverence. 
They; ufuaily ſap;:De repzeſents the King, but that is but a No- 
tion,: anda ;Complement to himsz he has, no mo2e power than 
an Alverman, who-ts a Juſtice,” and a Judge of the Goal-Oelt- 
. very-as wellas the BayN. | 1, W 

- If tha;Charter had;intended,-That there can be no chuſing of 
an: Alperman, vut by the Summons of the Bayo?, and in his 
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weſence, it would ſurely have made him of the Quorum, in that 
Clauſe that p2ovides fo2 the Election of an Alderman; but that 
it does not : The only Quorum fs not of the ſozt of Perſons, 
but of the majozity of the Electozs, Major pars corum (having 
mentioned befoze, the Bapoz and Aldermen. ) 

Nap, there is ſomething ro be obſerv'd out of the Charter 
it ſelf, which proves that the Queen intended no ſuch thing ; any 


that ts, there are other Claules fn the ſame Charter to other 


purpoſes, that do erpefſip appoint Quorums, and the apo? any - 


Reco2der are made to be of the Quorum, which pzoves, That 
where it is not (o erpeſſed, the Yayo? himſelf is not of the 
Quorum; and this indeed led us to that Dpinion and Con: 
ſtruction, that we Poceeded to make our - Election upon itt A 
Charter in one Clauſe of it, is beft- Expounded from other 
Clauſes tn the ſame Charter, 
Jn the Clauſe that gives them power of Gaol-Delivery, the 
Mayo? and Recozder are both of the Quorum. | 
erpeeſly p2ovi- 


So in the Swearing of a New Alderman, it is 
ved, that it thail'bevone befoze the Bayo2 aud Recover both. 

In the Clauſe that 'gtves them power to Try Felons, and to 
keep a Seflions of the Peace, ft appears bp the expeefs THows 
That it may be done in the Mayor's abſence, and without him; 
fo2 there the Quorum fo? that purpole is, The Mayor and Recor- 
der, or one of them. ©9 that a Seſſions may be.hetd without the 
MWayo2; pet J would never do if if J could pzevail with the Bay: 
02 to joyn with us, as we earneſtly erdeavour'd time after time 
to do in the Caſe befoze you , 'fo2 the chuſing of an Alderman, 
but he utterly refug'y us, at four ſeveral times, at fome good 
diſtance of time. 


Objea. Jf it be ſaid, That'the power to elect an'Aidermatit 
is given to the Yayo and Aldermen, 02 the majo? part of'them; 
and ſo the Mayor by himſelf 'is-particularly-and exprefly'named by 
the Name of his Difice ; and therefoze is of the Quorum with- 
out any other expreſs making of ag Quorum. | 


Reſp. This I have already ſpoken to, (viz.) upon 'what account 
he is (0 named, and it could not be otherwiſe. 
"But that this does not {o' make-him of ithe Quorum! in it, tg 
manifeſt by this, that thoſe other Clauſes where -rhere / are- ex- 
preſs CH of perſons, tho'' the Mayor {be there''likewiſe 
mention'd in the beginntng of the Clauſes, et {he is! repeared 
over again, When they'rometo-make him oÞthe- Quorum: This 
ſhews the naming Him before "by 'his Office did not wr 
did, 
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did, the naming of him again in the Quorum, will be a Tauto. 
logy, and a vain Repetition, 


5ut perhaps it will be ſaid, Ir belongs to the Office of a 
Mayor at the Common Law, to ſummon the Cozpozation (and 
amongſt the reſt the Aldermen) when he ſees there is occaſion, 


and he muſt as Yayo? be ptelent among them, 02 nothing can. 


be done, 


Let us examine the truth of this. Th 

Thoſe that advis'd the Inditment were not of this Opinion : 
and J heard it was ſaid at the Tryal, that it was dzawn with 
good advice; fo2 the Jndictment it ſelf challenges this Right, 
to the Bayo2 upon another ground, 

Jt would intimate as if the Words of the Charter gave it him, 
as J have already obſerv'd; which ſays, that ſecundum privile- 
gia conceſla eſt : therefoze they thought it was not his due at 
the Common Law. " 

x. For his Name of Mayor, that impozts no ſuch thing : Þe 
is Major, that is, the Gzeater, the moze Eminent ; this notes 
his p2e-eminence in Reſpect aud Reverence, but gives him little 
moze of power than what the reſt of the Aldermen have, 

The like Office among the old Romans was the Prztor, which 
(as Minſheu ſays) comes from przx-itor,a prz-cundo, he does prz- 
ire, 02 przcedere, 02 przſidere. Ie goes firſt, and ſits uppermoſt, 
but it gtves him no moze power. But the Mayo! 'in our Caſe 
would neither lead no2 dive. 

"But. if there can be no Election of an Aldetman without his 
Summons and Preſence, and if he be wilful (as the Bayoz 
in our Caſe was) he is\not only Major Maximus, but Domi- 
nus. fac totum (as the vulgar Saying is.) o2 Dominus faciens to- 
rum, | 

The twelve Aldermen without him, will be but ſo many Cy- 
phers ; the Mayo? will be the Great Figure, and the Aldermen 
will ſignifie only tn conjunction with him. TTle may then/ ſay of 
every Alderman, as the one Grecian Captain fatd of the other of 
Ulyſſes, Nihil eſt Diomede remoro. 

W2. WBayo2 will be that which the Logicians call Cauſa ſine 
qua non quz per ſe nihil facit, ſed rantum efle aliquid fine qua 
Reliquz cauſz non faciunt. $0 much foz his Name and Title. 

Then for the Office it ſelf. That does not require his Sum- 
mons no2 Pqeſence in all the meetings of the Aldermen; fo2 
the Buſineſs of the Cozpozation, it is not incident no2 eſſential 


to his Difice of Bayoz by the Common Law, 
| C 2 The 
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The Common Law looks upon him as: the Head o2 Chief of 
a Cozpozationz but he is no Dfficer of the Common Law, to 
whom the Common-Law limits 02 peſcribes any Duty , as it 
does to a Judge, a Sheriff, a Conſervato2 of the Peace, a 
Cozoner 02 a Conſtable : Theſe are all Dflicers at the Com- 
moti Raw, and the Common-Law inſtructs them in their Power 
and Duty. 

"But the Mayo? being the Head of a Cozpozation, and a Coz- 
potation having its eſſence by Charter 02 Pyeſcription (which 
peſuppoſes a Charter) he has no power but what the Charter 


erpeefly gives him, The Common Law takes no farther no- 
tice of- him. 


'Lef us eramine the Ground and Nature of a Corporation , 
and there we ſhall find the true Nature and Dffice of a Bayoz, 
02 antiy: other Þeav, (f02 'tis all one.) 

The true G20und and Oziginal of Cozpozations in Cities and 
great Towns, tis this: Thoſe are generally the Staples of 
Trade and MYerchandize 3 and Trade (as is (atop in the Caſe of 
the City of Loxdez, 8 Co. 125. a.) cannot be maintain'd with- 
out D2ver and Government. Aud therefoze the King, foz the 
Publick Goop, may erect Gildam Mercatoriam, a Fraternity or 
Society, 02 Jncompotition of Merchants, ro the end that good 
Order and Rule ſhall be by them obſery'd, fog the Encreaſe and 
Advancement of Trade and Yerchandizing. 

- Suppoſe the King ſhould by. his Charter Encoppozate a Town, 
by the Mamg of Mayo? and twelve Aldermen, and ſhould not (et 
out their Outy and Dflice, 

That power would the Law give them in that Caſe ? They 
would have no power as Conſervatozs ' of the” Peace, o2 as 
Juftices of the Peace : They could neither Fine 02 Jmpziſon. JE 
they ſhould take upon them to medvle fn theſe matters , with- 
out expeſs power given them by the wozwws of the Charter, Jt 
would be Sutor ultra Crepidam. 

'Therefozz Charters uſually add theſe Powers by erpreſs 
Clauſes to thoſe purpoſes, and make the Mayo? a Juſtice of 
Peace, 02a Judge of Goal-Delivery ; but then he acts in thoſe 
Powers not Quarenus Major, noz<o nomine ; but becauſe of the 
expeſs power given him, as it might have done to any other Ban. 
- The uniting the ]Powers in one perſon, does not confound the 
ſeveral and different Capacities of that perſon. 

That the Charter gives the only Rule #n theſe Caſes, and 
that a Coppozation fs a meer Creature of the Charters that 
does conſtitute it, and gives it it's Being 3 and therefoze the 
Bounds and Limits of it's wozking appears, by this, 
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Suppoſe that neither this no2 any other Charter had given 
to this Cozpozation of Briſtol! any power to chooſe a new Bayoz, 
02 new Aldermen upon the Death of the old, thep could then 
have made no new Election , but when the Bayoz and Aldermen 
bad. died, the Co2pozation had been diſſolv'd. ' The Charter that 
gives them their Being, muſt p2ovide foz their Continuance any 
Dl(cceſſion. 

Thus it is held in the Caſe of the Corporation of Dungannon 
in Jrelazd, in thoſe Repoxts that go by the Name of the Low 
Coke's 12 Rep. 120, 121. So that the Charter muſt pzovide fo2 
on _ in ower to a Succeſſion, o2 otherwiſe the Law will not 

elp them. | 

And though the Bapo2 is the moze Eminent and Excellent, 
anv ought to have greater reſpec and reverence, yet the fub- 
jet matter that we are upon is to be conſider'd in the nature 
of it, viz. The Ele@tion of an Alderman. Jt is not a matter of 
Intereſt, or of Privilege, or of Power, fo2 then the Mavo? ought 
ta be peeferr'd in it, But it is matter of Duty and Labour, and 
Truſt and Trouble. Jt is Officium, not Domunium, ta chooſe 
an Alderman. Jt fs rather a Burthen than a ]ower o2 Autho: 


_ rity; as is ſaid in the Payo? of Oxford's Caſe tn Larches Rep. 


23L. 


But then it will be agk't, that if it depend upon the Charter, 
and not upon the Common Law, Who ſhall appoint the time 
of Election, if the Charter be ſilent in it, as here it ſeems to be 2 
This will be a great defen, and ſo there will be no meeting, 
no2 no Election, and (o the Cozpozation will expire. 


To this J Anſwer, That the Charter does p2ovide foz i& , 
fo2 thoſe whoſe Duty it is to make an Elecjon, it is their 
Duty to agree to meet fo2 that purpoſe, and to appoint the time, 
02 elle they vo not diſcharge their Duty, They bzeak their Oath 
0 puniſhable fo2 their Dmiſſion, and may foxfeit their Char- 
ter by it; 

Now J do not deny but | is the Duty of the Mapoz, and it 
is the equal Duty of the Aldermen, to fee a time be appointed 
fo2 an Election. : 

And as the Pay is the Chief in p2ze-eminence, ſo it aggra- 
bates his neglect if he refuſes it: But his neglect of his Outy 
will not ercuſe the reſt of the Eleao2s fo? the not Doing of their 
Duty, and the perfouming of their Qaths. 

JE it be (a(d, CUhat if they vo not agree upon the time , but 
are divived ? , 
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J Anſwer. -TUhoever can carry an Election. when they are 
met and chuſe ſhall alſo govern in the time of meeting if 
there be any Difference about it ; and that is not the Mayo? , 
but the Major pars eorum, c. | | 

Now this agrees with the Rule of the Law in the like Caſes. 

In a Commiſſion of the Peace to try Felonies, &c. And to 
hold a Court of Quarter-Seſſions, Cho ſhall iſſue out the Sum- 
mons, and appoint the Time ? 

Aniſw. Thoſe that conſtitute the Court, . and are to Exerciſe 
the Power, muſt iſſue out the Summons. Ff twenty Juſfices 
of the Peace, not having one of the Quorum amongſt them , 
ſhould iſſue out a Summons fo2 a General Quarter-Seſſions, 
it would be voſd; foz twenty Juſtices of the Peace cannot hold 
ſuch a Seſſions, if there be not one of the Quorum among 
them : No2 can the Cuſtos Rotulorum alone do it, though he 
its commonly moſt Eminent. 

Thus is it in the Commiſſion of Gaol-Delivery, and of 
Dyer and Terminer. TUe may ſee the Fowms of them in 
Crompr. Juriſd. of Courts, f. 121, 125. The expzeſs wozds of 


their Commiſſion, fo2 appointing time and place, Ad certum 
diem quem vos tres vel duo veſtrum (Quorum vos A. B. & 


C. D. unum efſe volumus) ad hoc provederitis. 


And therefo2e there was no need of any moze erpteſs ]Poviſion 
in the Charter, foz a Summons fo2 an Election of an Aiderman, 
92 the appointing of a time. 

Jn the next place, fo2 the neceſſiry of rhe Mayor's being pre- 
ſent, as well as their meeting by his Summons, J ſee no 
reaton fo? it, * 

Jt is true, there is a Caſe in Pqint that ſeems to make 
fo2 it, tho' J never yet heard it ſo much as mention'd, either 
at the Trial (fo2 J was not there.) o2 thzoughout. the whole 
Caſe; yet it is fit fo2 me to take notice of it; fo2 J make no 
Doubt but befoze we Have done we ſhall hear of it, Jt is in 
Serjeant Rolls's Abridgment, Part I. Tit. Corporation, f. 513, 
514. Caſe 5, 6, 7. Between Hicks and the Bozough of Launceſton 
tn Cornwal. 

Reſolved per Curiam (which were only two Judges, viz. the 
Chief Juſtice Richardſon and Juſtice Croke, no other of the Judges 
being there.) 

That if a Coppozation conſiffs of a Bayoz and eight Aldermen, 
with a Clauſe in the Patent, That if any of the Aldermen dye, 

that then the Wayoz and the reſt of the Aldermen within eight days 
after ſhall Elect another ; though it be not limited, that they 02 
the . greater number of them may elec, yet the greater number 
of them may ele, And 


LIIMI . 


| - 1990 


- Mich. 3 4 Car. II. in Banco Reeis, I 6 8 2, 


DO 


t'3 


Ot. nd 


And if the Yayo, at the time of the death of an Alderman, 
be abſent at London. till after the eight days3 and the reſt of 
the Aldermen Within eight days, - come to the Deputy Mayo 
and require him to make an Aſſembly of them, to elec another 
within the ejght days, and he refuſe; and upon that the greater 
number of the Aldermen meet without the Bapo2 a2 his De- 
puty, and Elec an Alderman 3 that it is a void Elecion, for 


the Mayor ought to be preſent at it, by the Words of the 
Grant. 


This (ſeems to be a fironger Caſe than ours, fo2 there is a 
certain time limited, by which they muſt make their Election , 


viz. eight Days. 


] firſt Dblerve, That this Caſe (as far as IJ can find). was 
not a Taſe depending by any Suit 92 Action; 02 in that Caſe 
it is ſaid, hat a Writ was granted to make a new EleQti- 
on of an Alderman.  S9 that J ſuppoſe it was upona Botifon 
_ : J _ a Copy of the Rules which Gews it to be ſo (as 

take it. | | T4, 

Thea it noes not appear tobe upou an Argument, foz bad itboen 
ſo, two Judges (I preſume) would not have determin'd it, but 
have put it off till the Court had been full (as uſually they do) 
theretoze it was not {o {olemn, no2 has not {o great Authozity, 

"But take it as it is. | 

The time of eight-yays being limited, by which the Eledton 
was to be mave, makes the Caſe never a whit the ironger 3 \fo2 
there $he Judges declare, that there may be an Election after the 
eight days, and the limiting that time was to quicken them. 

[Then obſerve the Tar thoſe;two Judges went upon, thep do 
not ſay it ought to: be ſo at- the :Common Law, - as voubtleſs 
they would, had they,thought that the. Common:Law would have 


ruled itz foz if the Common;Law ſerves £02 it, it.was ivle .to-re- 
ſozt-to any -other \graynd. x Y 


- 


But the Judges 'inthe:Caſe of: Launceſton ſay, that the May: 
02 mult be ;pzeſent at the Elections by "the ''Wards of the Grant. 
S0 that they went by that Bule which IJ have. urged, 'which ts 
the wozwds of the Gzant: 'tis the Charter only muſt give the 
Rule, /as J have Argued all this while. £8707, WD 

Now what the wozwds-;/of the Charter inere, in the Caſe of 
Launceſton, does not appear in the Repoxt of that Caſe. Per- 


haps there was an expeſs JPoviſion in the Charter, requiring 


the meeting .of -the Alpermen by the -Summous: ofthe Wapoz, 


” tn bis; pzeſences ;Which if: ſo,-thenithere is no[diſputing again 
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- And the d2zawer of the Jndiament againſt us, has ſo dzawn 
it, as: if the Charter in oir Caſe did (o [require it too, WBut 
there is nothing to that purpoſe ; nay, as IJ have obſerv'y, there 
are concomitant Clauſes that give another conſtruction, and ar- 
gue. to the contrary. Therefoze the Caſe of Launceſton differs 
from ours. | 

But there is another thing wherein the Caſe of Launceſton 
and ours differs. 

J am no Enemy to the Government J Live underz if any 
man think otherwiſe 'of me, J- care not, becauſe J cannot go- 
vern -another Yan's Thoughts. 

J do agree that this Sovereign Court of the King's Bench, as 
is reſolv'd in James Bagg's Caſe, hath a ſuper-intendency, and a 
ſpectal Authodity in-Cales of this nature , which moze concern 
matter of Government and the publick Peace and Over, than 
any.-Yan's piivate Right o2 Poperty. 

_-And in. ſuch Caſes this Court governs (t ſelf much by the 
Circumſtances of the Caſe. -» | 

Now let us mind the Circumſtances of the Caſe Repozted 
by Serjeant. Rolls, and of our Caſe, and-let them be compar'd, 
and there wilt be a very! wide difference between them. And 
therein J dare appeal to any-rational unbiaſsd Ban in the 
TUoud, fo2 the 'Jnnocency of- our Poceedings in the whole 
matter, : ; | 
» The. Bap0} inthe Caſe-of Launceſton, hippen'd to be in Lon- 
don at the veath of the Alvernian (to ſupply whoſe place there 
needed the 'Election.) He was not in the Town that was to 
chuſe, whereof He was Mayo? -when the Election was made. 

'The Aldermen 'were under an apprehenſion that ' they ſhould 
be: guilty of a. great omiſſion'and- neglec of their Duty, and per- 
haps had ſome.thought of their being under an Dath' too, and 
that they. might: be: liable to; Paniſhmend 4 they did not chuſe 
within the eight days p2eſcribd by their-UHarter ; nay, :'tis likely 
they thought. theycould make 116 cholte it 'alt if they did it not 
within the eight days 2 Tho' all this wag but their miſtake of the 


Lat, yet it wawvery parnondMſ6n them. 


The Judges in their Reſofution upon' that Caſe, rectifie that 
Piſtake , "and. a new 'Elecion is / thereapon+ owerd/ by this 
Ste. 77 3613 13 53533384 WT. 51 Hoe 3:7] SITE S 
The Bapoz there was not: wilfully abſetit, foz he was at Lon- 
don when the Alderman-diedt 'he 'wis ata very/gteat diſtance 
from his Towh- tog. viz [Lawiceſton, about 200 'miles, as J 
take it ; ſothat he could hardly hear ot the death of the Alderman tn 
ics the 
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the eight days time, and go down thither befoze the end of the 
eight days, there was no great neceſſity of an Elecion ſo ſoon, 

And the:Aldermen had done what they did ont of a zeal fo2 
the-Publick 3 though it were a zeal without knowledge. 

But J do not- find that the void Eleaion and the Aldermens 
meeting about it was held a Ryot o2 an unlawful Aſſembly, 

No, they were not ſo much as blam'd fo2 what they did; nay, 
ſure they were rather to be commended fo2 their juſt fnten- 
tions, 

ut our Caſe was quite another thing. | 

And all our Circumſtances, and the very plain wows of ottr 
Charter that- appoints the manner of our Election, we had, to 
our great charge, any upon good advice, dawn up in a ſpecial 
Plea ('fo2 theQueſtion truly ariſes upon the wozds of the Charter, 
and the conſtruction of them. ) How it happen'd J cannot tell, but 


a Judge ruled us to plead not Guilty 3 our chargeable ſpecial Plea 
came tin a little too late. 


Jt was a matter of Becow, and of Law, and fitter to be de- 
termin'y by the Judges than by a' Jury. 

But thele tn truth were our Circumſtances, as J ſhall byiefly 
relate them, and J-am ready to make out the truth of- them. 

An Alderman of Briſtol -tho* choſen, yet cannot officiate till 

he be (wozn 3 he cannot be \wozn (by the erpeſs wopws of the 
Charter) but befoze the Mayo? and Reco2der both, 
' J being the Recower of Briſtol, happenn'd to be there ſome 
time befoze the day of chuſing Members to the Oxford Parlia- 
ment not long after Sir John Lloid's veath ; J was indeed in- 
vited thither. 

Sir Richard Hart the then Yayo!, and all of us (J think not 
one Alderman abſent) were then met in the Council Chamber, 
the uſual place fo2 that purpoſe : we had nothing elſe to do, 

Jt was mov'y that we might then make choice of a new 
Alderman, while not only Y2. Mayo? was p2eſent, but while the 
Recopder was there too: So that the Party choſen might in- 
ſtantly have been (wozn and enter'd upon his charge 3 fo2 they have 
their diſtinct Wards : And the Recower many times comes not 
thither in a year 02 two3 fo? I live fo2ty Piles from them, and Y 
ſeldom tarry above two nights at a Gaol-Oelivery z but then 
(as it fell out) J was there upon another occaſion. 

None oppos'd it but Y2. Yayo?, and he did it upon a Cere- 
mony and Complement, as he p2etended, becauſe Sir John Lloid, 
(as he (aid) was not yet buried. 


Dut of reſpec to BY}. Yayoz, we did fowbear, 
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Some good time after, and after Sir John Lloid had been bu- 
ried, J happend unerpectedip to be there againz and 92. Yayo? 
was earneſtly pzeſs'd again then to go to an Eleaion upon the 
foyner reaſon, that the new Alderman might pzeſently be (won. 

22. Mayo? till refus'dz J do not remember but all the reſt 
were very willing to have gone to an Election, 

Cie did the ſecond time fozbear, tho'J think we were all there 
CJ am ure a great number.) | 

J tarrted then four 02 five days, it was at the Elecian ta 
Parliament, the Poll laſted ſix days 3 but J left them at the 
Poll, J was not fond of being choſen. | 

The Evening (as J take it) befoze J went away,- we were 
again upon the place, ann the Yayo) with us, and he was again 
peſs'd to ft, but wilfully went away, and we ſtill tozboze. 

But that night ſome of ug ſign'd a TUriting , deſiring M2. 
Mayo? to joyn with us, and we declard, in it, if He did not 
joyn, we would pzoceed without him, being the major pars. 

This ſhews we had no deſign to chule in his abſence ; nay, 
it plainly appear'd, that the deſign was on the Mayoz's part ; fo2 
be knew J cauld not ſap, and he was deſirous to chuſe in the 
abſence of ſome of us, that he might carry the Election againſt 
the perſon next in courſe to be choſen, and every way qualified 
(viz.) (Alderman Day.) | 

J conſulted the Charter, and found it as J have now obſerv'd 
upon it, and-was clearly of Dpinion, fo2 the Reaſons J have 
offer'd, that in ſuch Circumſtances the majo? part might chule. 

CUe gave notice to the Mayo? and all the Aldermen then in 
Town, and tho' the Government is moſt miſerably divided, yet 
in this Buſineſs there was nothing of Faaion, and the diffe- 
rent Parties were not engag'd 3 only the Payo2 had his Delign. 
Fo2 we were fir Aldermen at the Choice : Sir Robert Cann, 
an intimare Friend of the Mayo?z's being lame of the Gout, ſent 
us an Ercuſe, but would appzove of our Choice. 

Another of our number, one of our ſix, is a zealous Man of 
M2. Bayoz's way 3 yet not taking that to be now concern'd, joy- 
ned with us, and voted the ſame way. Te were ſir, and this 
appears by the Jndiament, and we were unanimous in the per- 
{on we choſe. 

No other perſon was ſo much as nam'd, no? J believe thought 
on by any Body, unleſs by Yz, Bayoz 3 there were but four Al- 
dermen moze in being, fo2 P2z. Day02 was none. 

And the perſon choſen was not only next in courſe, but every 
way qualifi'dz has a great Eſtate (worth thzee o2 four of ſome of 
the Aldermen) no Tang of a Fanatick, a conſtant Churchman, 
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be had but one great Fault 3 he gave his Uote at the Election 
to Parliament fo2 my ſelf and Sir John RIB, againſt Wy, May- 
9 and Sir Tho. Earl. 

The perſon is not ſwom to this day, no2 does deſire the Df: 
fice, but rather declines it, being fit fo2 it : Þe ſhould have been 
Mayo? this Year in courſe z but is put by it, and he is con: 
tented.: 

There has been another ſince choſen in his place, by the Uotes 
of five only, (Str Richard Hart the *Day02 being one.) J am ſure 
they are not major pars. 


- And fo? this choice,by ſix, who. are Juſtices of the Peace as. 


well as 2, MWayoz, and the other. four, we who are four of 


ſir, are--all Jndicted f92 a Ryot upon the account of this Elegt- 


on. And [this Jndicment is found befoze M2. Yayo? our Fellow 
Juſtice, /and. four* moze at the; moſt z (o that five, who are the 
leſſer number, exerciſe their Authozity. over ;thoſe. that were ſir 
in number when they: afted, whieh fir ers as much Juſtices of 
the Peace as they five. ;;.; 
It is obſervable, that. tho' we were ſir of us, and all unanimous 
in our Election, yet they have :politick kly Indicted but four of 
us, and {eft two out;;ibecauſe it. would. have-been; too groſs and 
palpable, if. ſix Juftices.-.9t Jace. ſhquld have been indicted be- 
f02e/ a lefſor; number of: their Mother Juſtices.; ; | 
- "But .had they Judicted all. ſix ,,; it, would then plainly have 
appear'd t00 that the chgice hap been made bythe, greater -part, 
which thep/ wiſely- thought, to. conceal 3. but yet it,dogs appear it 
theic:very-Jndictment (though darkly couch'd in it,);-fo2. it ſaps 
that we four being Recozder and Aldermen, Cum aliis  Alder- 
mainis, ! did chuſe the Aldegman,z that wozd.(Aldermannis), betng 
in.. the..JIlural Numbers; muſt be two moze at, _—- 
Jf (tall be:adjung'Þ that we, cannot chuſe an, Alderman, biit 
by the. Payne Summons, any in his preſence, thele Pilchiefs 
own. F 
That: he will wholly. 'goyern 2nd. diſpoſe, of Kledtions' at his 
ſingle will and pleaſure ; fo2 he that can owder the time. as he 
pleaſes, and fozbear £0 ſummon the Electo?s till he ſees hig.own 
oppoztunity: and advantage , tho!. often deſirep to go on upon 
it, and. refuſcs-to do /it time after,.time, till (fuch as wtll not 
comply with him be out of the way (as the Recozer is very 
ſeldom there, and tarries but a; night 02 two,.and then is in 
a hurry of Buſineſs, and moſt of the Aldermen. are often at 
their Country Pouſes) the Yayo? /will caſt the choice upon whom 
he thinks fit, as in this caſe he bas done, This Yayo! An 
our 
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fottt Aldermen have rejected the choice made by ſir, and of the 
perſon that was next in contſe, and every wap qualified : And yet 
the Charter thought not fit to truſt any fewer than the Payo?2 
ed whole Bench of Aldermen, in a matter of this (mpoztance 
to {ty, 

Jf it be ſaid, That in caſe the Bayo! unreaſonably defer if, 
we may complain to this Court, viz. the King's-Bench, and 
have a Mandamus, 02 apply our ſelves to the King and Councel 
to-compel him to p2oceed ta an Election, 

Cho will be at ſo great a charge and trouble? And that courſe 
is not ſo (ſpeedy, it may chance to be in a Uacatton 3 but let it 
be as ſpeedy as can be, the Mayo? in the mean time has ob- 
tain'd his Ends, and gain'd his Oppoztunity , and done his 
TUotk, as the Bayo? in our Caſe did; where the Mayo2 and 
four moze (but five in all) betng minor pars, have controlrd the 
choice made by the major pars, * | 

Jf it hall be (af, That if the major pars be pzeſent, and joitt 
in Uoting to an Election, tho' they divive in the perſon, yet 
the major pars fo met ſhall make a good Election, and in Law 
it ſhall be the choice of all p2eſent, 

That J muſt deny, foz the wozds of the Charter are, That 
the major pars ſuperviventium , | make the choice, that is, 
as J underſtand it, agree in therx Uotes 02 Uoices in the Party 
choſen , and [0 it 'was-in the choice that we fir made. This 
agrees with the Rules of the Common Law, in Eleaions and 
Leaſes to be made by Corporations, Dyer 247. plac. 74. and 
Sit John Davies Rep. 47. And this agrees with the Statute of 
33 EL 8. cap. 27, | 

But if this ſhould not be Law (as-A take it is) yet the ſub- 
ſequent Election of an Alderman, made by the Mayo? and four 
Adermen mote, cannot be good ; fo? though the Bayo2 and 
ſeven Aldermen were preſent at it, yet 'thiee of them did not 
join in going then to an Election; fo2 they had join'd with us 
__ F.. our choice, and therefoze oppos'd'any after Election to 

e made. | 

But they have gotten -a conceit among them at Briſtol, that 
what is done fn a Yan's peſence, where his preſence is requir'd 
by their Charter, tho he diſſent and oppoſe what is done, is yet 
legally done, | 

As in the Caſe-of the Swearing-of an Alderman, by the erpreſs 
wozws of the Charter it cannot be done but befoze the Mayo? 
and Recower both. This Str Richard Hart was duly choſen ana1- 
derman long 9go, but not (won until the laſt Gaol-Delivery when 
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tve inete going to Try the Felons, I being pzeſentz they thought 
that ſufficient to (atigfie the Charters and in a Tihjultuoys man- 
ner, with an hideous noile z they tryed out to ſwear Hin, any 
this was not the uſual place neither fo2 it. J oppos'd the Sweating 
of him, and J will juſtifie it; that he was titterly unfit eo be 
Sion, by ſamething that happentr'd ſince his being Electep a1 
Aldermatt 3 they wauld not heat mes butt reſolv'd to pzoceed to 
[wear him, becauſe J was preſent with the Bayo2- Thereupon 
J withdzew, and in my abſence they went on to ſwear him , 
and he now acs as an Alderman, ahd as a Jlſtice of Peace 
under this colour. STI LESS 
Jf no Eleaion of att Aldermati can be made but in the Bay- 
07's preſence, ir will be in the power of one ſingle perſon (if 
he be obſtinate and wilful) to forfeit the Charter. Fo2 if he fing 
the Aldetmen like to chuſe contrary to His mind, he need but 
with dzaw, and all the reſt are inſignificant perſons 3 and (6 there 


hall be-no Electon in any reaſonable time, and thereby the Lt- 
berties foxfetted. 


Jf this abſolute power allow'y to Bayozs may ſerve a poli- 
tick 'Turn for once, it may Do as much Miſchief another time £ 
fo2 he may be of a tontrary and croſs humour to what may be 
deſir'y, And he is not a perſon nominated. by any ſuperiotr 
power to that place, -02 {(mpos'd upon the Cozpozation, but cha- 


ſen from amiongſt themſelves, and choſen by themſelves t Bur * 


tho' they chuſe him, pet it is not ſafe to truſt all the Liberties 
of the-City in.the Beaſt of one Ban ; foz one man may. eaſily 
change-and be :w2ought upon, where matiy cannot, Jt is better 
to truft- twelve than one. 

The Right of Election is 4 very tender thing, and it is & 
Barim at the Common Law, aud-/ſtrengthned by ſeveral Ag 
of Parliament, That EleQtions ſhould be free, I 

By the'Star. of Weſtme. the 1ſt, in the time of that Wiſe and Ex- 
cellent King Edward the I. Jt is-Enacted, 'Thar Elections be free. 
And tt fozbids under a grievous Penalty (thoſe are the wozds) 
that aul haur home, .no great Ban (ſuch as every Bayo! is in 
his ſphere) ſhall diſfutb to make free Election, 


Sir Edward Coke jtt his 2 Inſt, f, 169, jn his Expoſition af 


that Statute, ſays it extends to all (ozts of Eleaions, and agrees 
with the.Bartm of the Common: Law. F 
Now. f the Bapo2 ſhall at [the ſeveral times -tefuſe the.ad- 
vice and deſire of the Aldermen, anv.knowing! that they can make 
no choice without him, refuſe to.join with-them-till he-ſees his own 
time and. advantages he will have: his appt —- 
an 


' . ” - S*#. *, f "3 
ow # ” X : — age de +, Ts þ PF = oat 
<—— cy ——_— api REECE ' ut 

YO hs _ 


Mich: 346at.41. in Bancb Regis, 1682. 


> 
. 5 


Wy; fozbefo2e they .can complain of Him (which is a wozk of 
thpean'charge; and trouble.) he will have done his woxk, and (0 
YMevent Hema; ff USL fe £41 
y Indathey where is the freedom of Electjon ? a 
+ ThiEcauld: nevsr appear mo2e plainly: than 'itt this Caſe of 
ogrs 5 wheye ' tlie Election by the majority is ſer aſide, and the 
choice made by alefſer number, and in effect by 2, Bayo! only, 
w-£bat which carries it. - It plainly appears that we had'no ſint- 
ſter -deſign to do-any thing without the Wayoz, foz' we did all 
we could: tg-get him to join 'with us, and he th2ice denfed us; 
but it as plainly appears that the Yayo? had a deſign in refuſing 
to dg ft till (ome-of -us muſt be: gone, and-then to ſteal an Eleqt- 
on behind our backs, by a leſſer number, when he had the ad, 
bantage. . | . | \ 
+: After all that J: have ſaid J do agree, that had eleven - Alder- 
men of us gone. about an--Election without fo: much as deſiring 
the apo? to Join with us, 02 ft may be npon once 0? twice be: 
ing refuſed 3 oz when the Yayo? Had been occaſtonally: abſent ; 
N had it any way appeared/that we'meant a ſurpiiſe in it 3 o2had 
we made a Choice, ſubjec:to the leaſt Grception,: and had he-not 
obſtinately gone away from us, being in-perſon upon'the place, 
' without ſo much” as giving. us the leaſt reaſon fo2 Hts .refulal, Y 
Gould have held my tongue and not have [concern'd my. ſetf any 
farther in it. Jhope it ſufficiently appears, 'that I have'been no 
Enemp to Government: and :Dwer, {1 7 = | 
.* *Put to chooſe an Alderſan- was our. Duty , and: we were 
_ an Dath to do our Duty, and we.:did but difcharge our 
ruſt, 3/5 
a J may (J think). ſave my ſelf the: labour. of arguing; that 
However, if we were miſtaken in the Conſtrucion .of. the-Chae- 
ter, and in the point of Law fn the making of our Elegion, yet 
here is no Rior in the: Caſe-.(fo2 we .are indined fo2-a Riot) 
fo2 a Riot is the doing of an unlawful ac with force and violence ; 
neither are we an untawful Aﬀſemblp, fo2 that is, where'there is.an 
intent to do-an-un{awful \Ag but ſill with force. and! violence, 
but they go afvay without'doing/it, as appears by Poulton de Pace 
Reg. & Regin. fol. 25.. : 1... | | 
And in caſe: 'the Election we -made be. adjudged. duly.made, 
then the p2etence of a Riot. vaniſhes of it ſelf, as is held in 
Eden's Caſe;Cro. Eliz.697. Jf the Jndiament be void fo2 the pzin- 
vipal matter,: which in.the Cale there, was an unlawful Entry a- 
gainſt the Statute'of 8:H.6.' where that Statute. was miC-recited, 
they. were not- allowed. in:that caſe to ſtand upon the Riot, 
N T 
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I have but a ſhozt wozwd more. 

J have been the Recover of Briſtol theſe one and twenty years, 
longer J think than any Yan can be remembzed. J have (wom 
all the Alvermen that are now upon the Bench, in my time, any 
many moze who are now dead. I can ſay it without vanity, till 
the time of this unhappy Election of Yembers to the Oxford 
1Parliament (which J ſought not) J had the good 77/11 of all ſides, 
even -of this 2. Yayo, who was, Sir Richard Hart ; for J 
never would join with any Party, but did all J could, when 
came amongſt them, to- join them together and unite them : 
Fo2 ever ſince they grew rich and full of Trave and Knight- 
hood, too much Sal and too little Bailaſt, they have been mt- 
ſerably divided, 

And unteſs this Court (to whom J think it pzoperly belongs 
upon complaint in ſuch Caſes) will examine their Oil-owders. 
and command Peace and Ower to be obſerved in our Þ!2o- 
ceedings, J cannot ſafely attend there any moze, no? hold any 
Gaol Oelivery. eerie rf | 

J] (ſubmit what J have (aid to the Court, 

WUhereupon the Court arreſted the- Judgment, 


S 


Lord Grandifon verſus Counteſs of Dover. 


N a Prohibitian the Caſe was. Charles Heyeningham died Where an Ada 
Jnteſtate leaving an only Siſfer Abigail, then an Jnfant. =i2iſtracion 

he Counteſs of Dover, who was her Gzeat Gzandmother, came 90 95m 
into the Prerogative Court, and payed to be afſigned her Gtſar- be repealed. 
dtan Ex ofttcio, which was granted, and thereupon the obtained 
Ibminifiration durante minore ztate. 

Afterwards mp Low Grandiſon bzought a Prohibition ſuggefiing 
that the Tourt had granted Adminiſtration upon a ſurpaiſe, ann 
being Hzandfather to the Childzen, and.ſo nearer of kinzed, pzayed 
that Adminiftration might be commiteed to him, 

The Lady repiyed, that it was obtained after great delibera- 
tion, and without any ſurp2ize 3 and upon a Demurrer the Queſtion 
a Uihbether this Adminiſtration was well granted to the 

ay, 

Jt was argued now by D2, Maſter fo2 the ]laintiff, and 
afterwards by a Common Lawyer on the ſame ſive, in Hillary- 
Term following. And by Dz. Reines, and Sir William Williams 
fo2 the Ocfendant. 

The Civilian argued, That the Father of both the Childzen , 
died inteſtate, and that their Yother admtniſtred, and afterwards 

made 


—. . 
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made a Till, of which ſhe appointed my Lozd to be Executo?, 

and thereby committed the Jnfant to his Cuſtody; which being 

in Fac true, the Curatozſhip of the Living Child, by the Civil 

Con dzaws to it the Adminiſtration of the Eſtate of the dead 
ild, 


12 Car.  - There is a Starurce Law which empowers the Father by Deed 

CaP. 24- or Will to diſpoſe the cuſtody of his Child under Age, to any in 
Poſſeſſion or Remainder, who may take the Profits of his Lands, 
and ' poſſeſs himſelf of the ſaid Infant's perſonal Eſtate, and bring 

 Ouere of the AQiONS in relation thereunto, as a Guardian in Socage might 

Mother. have done. And wherever a Father 02 + Mother has made ſuch a 
diſpoſition, a Judge cannot aſſign a Guardian, 

The Spiritual Courts have power to repeal this Adminiſtra- 
tion granted to my Lady Dover ; the Right is not in queſtion, 
foz whoever has it reaps no -advantage, -becauſe tis fo2 the be- 
nefit of the Infant; the conteſt is, who ought to be admitted 
by the Spiritual Court to Adminiſter ? | 

Tt cannot be denied- biit that the -Gzeat: Gzandmother ifs a 
degree moe remote than the Gzandfather : Jf therefoze that Court 
hath entruſted one who ought not to have Adminiſtration, they 
have an undoubted power in fuch caſe -to make an- Altera: 
tton, ; ; 

Jf my Low had been Adminiſtrato2, it had been agreeable 


to the Common-Law, foz he is Guardtan in Socage durance mi- 
nore XtAtC. | | . " FLY | 


E contra, Jt was ſaid, That my Low was really indebted 
to the Eſtate of the Infant inteſtate, and therefoze as this Caſe 
is, the Spiritual Court ought not to repeal the Adminiſtration 
once granted, fo? 'tis fo2 the benefit of 'the Infant, 

'Tis not material who ſhall 'be Adminiſtratoz, fo2 he who is ſa 
durante minore ztate, hath no power over the Eſtate 3 he is onlp 
a Curator in the Civil Law, which is in the nature of a Bayliff 
in vir Law, who hath only power to ſell bona peritura. 

Probate of Wills pin not Duiginallp belong to the Spiritual 
Courts de jure, thep had that Authozity per conſenſum Regis & 
Magnatum : And as thoſe Courts had not oziginal Juriſoigion 
in ſuch Caſes, ſo they had no power to grant Adminiſtration; 'tiil 

;1 Ed. 3. cap. enabled by the Statute of Edw. 3. Fo2 befoze that time the Kings 


of England by their pzoper Officers folebant capere bona inteſta- 
torum in manus ſuas. 


'Tis 


Mich. 34 Car. II. in Banco Regis, 


'Tis plain that the Dwinary had no power by the Common 
Law over an Jnteſtate's Cſtate, fo2 he could not maintain an 
Action to recover any part of it: now if the Law had given him 
| a power over the Goods 3 it would likewiſe have given Him an 
Authozity 02 Remedy to recover them. Ty, 
and by the Statute of Edw. 1. whith was made in affirmance 
thereof, if he had poſſeſſed himſelf of ſuch Goods, and refuſed to 
pay the Debts, rt 
Then ſince he hath no oziginal Power in this Caſe, and this 
being a ſpecial kind of Adminiſtration, when he hath once execu- 
ted that power he ſhall not repeal it 3 and the Court enclined to 
that Opinion, vid. 9 Rep. Henflow's Cale. 


-- 


1682. 25 


—— 


=; 
yi 
By 
Y 
(45 
4 - 
Ces 
Wd 
% 4 + 
2. " " 
S VU, 
at = 
4 
\ 
4 4a 
> | 
&. 
bs ;Y 
A 
A + 
$ - 
xk > 
| T 4 
> 4 
: * : 
. Þ 2 e * 
= © . 
— -. L - bo 
u 
» 
' EE Ce conn 
" ww 
o 
p 4 + : 
k ? if 
- 
* 
”. : 
4 
V » _ o 
” % 
14+ FE i 
» w_ OF \ 
*..% 
My bo aTe TY 
1 4 £ WW 4 
”£ = ) - . . E 
« ff 
| ol 
: ” * 4. 


- 1990 


"Term. Santi Mich. 


Anno 35 Car. II. in Banco Regis, 1683. 


IT 


—_— 


i 


Roe verſus Sir Thomas Clargis. 


Papiſt is aftio- JW I a Writ of Error, upon a Judgment in the Common-Pleas, in 
| >a . F an Aion upon the Caſe, wherein the Plantiff declar'd, That 
Or the King had madehim one of his Privy Council in Ireland, 

and that he was a Deputy Lieutenant of the County of Mid- 
dleſex, and had ſerv'd in ſeveral Parliaments fo2 the Burrough 
of Chriſt-Church jn Hampſhire ; and that the King having ſum: 
mon'd a Parliament to meet at Weſtminſter, he did ſtand to be 
a Member of that Burrough, and that the Defendant Roe din 
then ſpeak theſe wozds of him, Viz. He (meaning the Plaintiff) 


is a Papiſt. Upon a Tryal there was a Uerdic and a Judgment fo2 
the Plaintiff, 


This Caſe was argued by Sir Francis Winningron foz the Plain: 
tiff in the Erro2s, and by My, Roger North foz the Defendant, 


The Queſtions were theſe. 
x, Whether the wozds abſtraced from the Offices ſet fozth inthis 
Declaration were actionable o2 not ? 


2. Whether they are actionable as jofned to thoſe Capacities? 


The Councel fo2 the Plainttf-in the Erro2s; held the Negative 
in both Points. 

x. The wozd Papiſt is not defin'd either by the Common Law, 
02 the Statutes of this Realm fo2 from the firſt of the Queen 
to the 25 Car. 2. it is not to be found what a Papiſt ts, 

There are ſeveral Statutes between thoſe times which p2ovide 
againſt the Jurfsdiaion of the Pope, and which inflict particular 
Puniſhments upon committing Dffences therein p2ohibited, but 
none of thoſe Laws give any definition of a Papiſt. . 
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Jf by a Papiſt is meant him who emb2aces the Ooctrine of 
the Pope; tt was puniſhable befoze the Befozmation to be of a 
contrary Opinion: Now in the vulgar acceptation of the wozd , 
a man may hold the ſame Dpinton with the Church of Rowe, and 
yet not profeſs the Popiſh Religion, To as to biing himſelf in dan 
ger of anp of the Penalties in theſe Laws, 

There was never pet an Jndicrnent againſt 'a perfon fo2 be- 
ing a Papiſt, but many have been indined upon the 'bzeach of 
thoſe Laws made againſt Recuſants, by which they incurred the 
Ienalties thereby appointed. 


——_— e- #7 


Jn Michaelmas 27 H. 8. an Action on the Coſe was bzotight-fix 27 H. 8: 14.3, 


the Common-Pleas, fo2 calling of the Plaintiff Heretick, and Wil- 
loughby the King's Serjeant argued, That the Action would. nor 
Ive, becauſe the wo2d did (mpozt. a Spiritual Batter, of 
the Tempozal Courts had no knowledge 3; and of: that Opi 
werethe Chief Juſtice Fi#zherbert. and Juſtice Shelley': The ſame map 
be ſafo in this Caſe, that the wow Papiſt . relates*to fomething 
which is Spiritual; of which this Court hath no'cognizance: 2? 61 

(02s which are actionable muſt! immeviatelp [injure the perfott 
of whom they are ſpoken, either in his Profeſſion, obs hitn 
in danger of (ome Puniſhment, as to call an (Acrotney 'Bri 
Knave, which are'adjecively ſpoken, yet t1s-an Injury doſe” to 
him in bis Profeſſion. - . 

Jt was :\atd at the: Trial in the Common. Pleas, That. tis ati: 
onable- to call a Ban' Papiſt at this time, thougth- i might not 
be ſo at-another time. This. ſeems'to'be a 'veryp/vain allertivti; 
fo2 though the T\mesmay alter, the Law is ill the ſame; 

Jt would be a very great inconventence, if Men ſhould be de- 
terr'd by Actions to talt another Ban-a Papiſt, fo? this would*be 
an encouragement ta'Popery, and a check upon'the'Proteſtinr Re] 
UBIONy) to puniſh the. Pzofetſozs thereof, fo2-ſaying 'a Ban'ts 'a 
Papiſt, who is really ſo both in his-Judgment and-P1efeſſion, ' © 


. Hob. 8. 


"Put admitting the wo2d to be actionable , 'tis not ſo befoze Not afions- 


Conviction, fo2 tis. very imp2operly uſed, and. of no ſignikication * m: gt call a 


02 diſcredit befoze that-time. 

2. Theſe wowds are not actionable as coupled with his Offices, 
becauſe; he hath alledged-no particular damage-'d2 Loſs, aid his 
Dffices are only Honozary, and. of no Pyofit, 'and -therefoze. he 
could receive no Damage by ſpeaking theſe wows, if true, when 


they in no ſo2t relate- to his Ons; and are: fo 0 remote to be 
applied to them. 


4 . 
1. The 


"eg 


Papaſt. 
=_ Elaz. 191. 
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E contra. ; 1» The wods are actionable in themſelves, fo2 they ſcandalize 
be Plaintiff in bis Reputation, and may be a means to. lying 
1m _to.copoual Puniſhment:z foz by ſeveral As of Parliament 
wany- Puniſhments are inflicted upon Popiſh Recufanrs, which 
is the ſame thing with a Papiſt ; they are diſabled from hold. 
ing. 811 Office 02 Imployment in the Kingdom, they are not to 
came into the Kings pzeſence, 02 within five Dtles of the Cityof 
Londen, and the calling of him Papiſt. ſubjecs him to the danger 
of being Jndicned fo2 a Trayto?, fo2 the wozds are Synonimous. 
CUhen H. 8. took upon him the Supzemacy which the Pope 
bad cuntawfully Uifurped, there were certain Papiſts in thoſe 
days who called themſeives Roman Catholicks, that they might 

e. Diſtinguiſhed from thoſe, who boze Allegtance to their {awful 
Ing; which general appellation was afterwards changed into 
the wo2n Papilt; (6 that both ſignifie the (ame thing. 

- The Dbzegion that tho Times change, the Law fs fiifl the 
Mes: map receive this Inſwer, That when the fozce of wozds 
' Changed with: the Times , +thoſe twozds - thall be a&ionabte 
ya; which were -not (0 at another time. As foz Example: the 
Boper aid genuine. fignification of'the wow) Kaave is a _Ser- 
vant, but- now the Times have altered the ſenſe of that wozd, 
-Md. made it. to be a term/of Repzoach 3. fo that 'tis acionabte 
to call an Attozny Knave, who is but a Servant to his Client. 
:;+> Then a9 to the Dbjeation that the: wozd Papiſt ig/ fot de- 
d -our Law.» There 19. a Statyte! which dilables 'a' Bart 
ro;mn- having -aup Dffice whatfoever who ſhalt affirm the King 
_ be @ Papiſt, that is, a perſon who endeavours to ititroduce 


2%: But if the wozd Papiſt is not actionable of it ſelf, yet as 
coupled with' his Dflices 'tis otherwiſe, andthe Plaintf- may 
well maintain this Action. Ind of that Dpiton was all the Conrt : 
S0 the Judgment:was: affirmed... 


13 Car. 2, 
CaP. I, 


| Malloon verſus Fitagerald. 


Where an E- JT Bro2 of a Judgment in lreland, fox Lands in the Cotnty 
_ Tel ſhall £4 Of Waterford ; the: Caſe upon. the ſpecial Cerdic®® was thts, 
mined for © John Firzgerald wos ſeized in Fee of the Lands in queſtiort , 
want of "o- Whorhad Je Kacherine: big only Daughter t Þe Feaſt and 
vs 9 7... Releaſe made a Settlement of thoſe Lands upon the- Eart of 


mine it. Oſlory and other Truſtees therein named, and their Heirs, to 
the uſe of himſelf fo2 Life, and after his Deceaſe to the uſe of 


his 
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bis Daughter Karherine in Tail, Provided that ſhe Married with the 
conſent of the ſaid,Earl and the Truſtees, or the major part 
of them, of their Heirs ſome worthy perſon of rhe Family and 
Name of Fitzgerald, or who ſhould take upon him rhat Name'im+ 
mediately after the Marriage ; but if not, then the ſaid Earl ſhould 
appoint and raiſe a Portion out of the {2id Lands for the Main 
renance of the faid K atberine, with a Remainder to Lztitia in'Tail. 

John Firzgerald died, his Daughter being then but two years 
oly. She. afterwards at the Age"of fourteen hab Notice of this 
Settlement, but not. 'by the Direaton of the Truſtees. That 
on the 2oth of March, in the 16th year of her Age, ſhe Mar- 
ried with the Plaintifl, Fdward ViÞters Efq; without the conſerit of 
the Truſtees, or the major part of: chem; and that her Þugbany 
Mr. Villiers. did not take upon him the Name of Fitzgerald dftet 
the ſaid Marriage. That: Lzcitia'rhe Aunt was matrted to Frank - 
tyn, who likewiſe did not take upon him the Name of Firzgetald. 


t. The Quefftons were, Whether the Effate limited to Kathe- | 


ria be fozfeited, withaut Notice gtven to her of the Settlement, 
by the Truſtees themſelves? P) IL | 

2. (Whether her Eſtate be not'determined by her marrying 
P2. Villiers without ther conſent ? 1 


And it was argued, That the Eftgite Tail was vetermined; 

And firſt as to the point of Notice 3 'tis not neceſſary to be 
given ts the Daughter, derauſe. the Father hav not mave ft in 
rhe Setttement. HÞe might diſpoſe'. of His Eſtate- at his pleaſate, 
and having made particular Limitations of 1t,' thexy ts no room 
now fo2 the Law to interpoſe, to ſiqply the vefect of INotice (tt 
the Deed. And to this-/purpoſe the Bayo?z of: Loudows Caſe 
was citev, which was, 'That S ” 


__ George'Monox Deviſed certalt 4 ouſes to his Executozs [tl Cro Car. 576. 
Truſt, and their Heirs, upon convition to pap'mony to ſeveral -- Jones 
Charttable- ufes, whtch(f not perfoznev, then he deviſed them *** 


over to bis Þeir in Tafl, vpori the fame Condirions, ' av tf wot 


perfouned bp-him, then tothe * Pays? any Commionalty of Lon- « The pevic 
The Truſts were'not pexfenmey by. the firſt Devilees, FA to him was 


void, becauſe 
it was a poſſi- 


Years paſſed. Then the'Bayo2 of London bzought his Action, viliry upon « 
ſuppoſing hs' had. a right of Entry, fox the non-perfozmance- of 22%" 


don. 
Stranger entered and levied a Fine'with Proclamations, and five 


the Truſts,” but was varrev by the Fine, although it was ar- 
Kued fo2' him, thar he had not notice of the Deviſe 02 each 
of the Truſt till after the- Fine levied > which ſhews that Notices 
. was 


i $JdQan 
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was not neceſſary, fo? if it had been ſo when his Title accrewed, 
he could not have been barred by the Fine. '. 
. Ag Katherine the Daughter takes notice what Eſtate. ſhe hath 
in the Land, ſo as to purſue a proper Remedp to recover it, ſo 
ſhe -ounht to take notice of the Limitations in the. Settle- 
ment, and hath the ſame means to acquafnt her (elf with the one 
as with the other ; and the ſame likewiſe as her Aunt had to know 
the Remainder, 
2 Cro. 432. Suppoſe a ]Pyomiſe is made to indempnifie another from all 
Hob. 51. Bonds which he: ſhould enter: into fo} a third perſon, and then 
| wag I an Action is bzought againſt him, wherein, the Plaintiff declared 
that he was bound accowdingly, and not ſaved harmleſs, but poth 
not ſhew that he' gave nottce of his being bound, yet the Platn- 
tiff (ſhall recover. 
: Cro. cs. © As to the Caſe of a Copyholder having thee Sons. who ſur: 
rendzed to the uſe of his (Till, and then. deviſed to.his middle 
* ]f the De- ©0ON in Fife, upon condition to pay Legacies to his Siſters at 
viſe had boon full age, which\were not patd. - Now tho' it was adjudged that 
= - his Eſtate wag/not determined: upon the non-perfozmance of this 
b:4 been a Li- COnDition, without an actual demand-and/ dental, and that he 
m_ {7 was not bound. to take notice:of the full *age of his Siſters ; 
Eftateand not Pet this is not an Authozity which can any wiſe p2evail in this 
s Condition, Caſe, becauſe 'tis a * Condition to pap Legacies, which is a 
M3 bem a (HINg itt its nature not. to be paid without a demand , which 
Condition, it {MpIes- notice; 
wal hve Jn all Caſes where Conditions are annexed to Eſtates topap 
on the Heir, Wonhy, there notice is necefſary; but where Eſtates are limited 
way _—_ "2 upon the perfozmance of collateral acts, 'tis not neceflary : And 
breach. this has been held the conſtant difference, 
r Ventr. 199. D0 18 Fry anv/Porter's Caſe, which was this. The Eatl of 
. Cane: Newport had two Daughters, and he deviſed /Newport-Þouſe ta 
Po. 1064, the Daughter of his eldeſt Paughter in/'Taſl, which ſhe had by 
the Earl of Banbury, Provided, and upon condition that ſhe mar- 
ry with the conſent of her Mother and two other Truſtees, or the 
major part ofthem, if not,-92 if the ſhould dye without Jſſue, then he 
deviſed the ſaid--Þouſe to- George Porter jn Fee, :who--was the 
Son of his poungeſt Daughter, \and who had married one Tho- 
mas Porter, without her Fathers conſent; 
The Lady Ann Knowles, the firſt Deviſee marrfed "ay with- 
- out the conſent of her Grandmother or Truſtees, and-it was ad: 
judg'd againſt her upon point: of Norice, that it; was not ne- 
ceſſary, becauſe Her G2andfather had not appointed any perſon 
to give notice z he might have impoſed any Terms/:02 Condt- 


tions 


kT 
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tions upon his own Eſtate, and all Parties conccrned had the 
ſame means [to infozm themſelves of ſuch Conditions, 
The third Reſolution in Frances Caſe, comes neareſt to this s ca 
now fn queſtion, it was in Replevin, the Defendant avowed the 
| taking Damage Feſant. The Pluintiff pleaded in Barr to the 
| Avowpp, that R. Frances was (etzed in Fee of the place where, 
| &c. and deviſed it to John (who was his eldeſt Son) fo? ſixty 


| years, if he ſo long lived, Remainder to Thomas fo2 Life, and 
: that John made a Leaſe to the Plaintiff foz a year. The De- 
|  fendant replied, that after the Deviſe R. Frances made a Feoff- 


ment tn Fee of the ſame Lands amongſt others, to the. uſe of 
himſelf fo2 Life. Then as to the other Lands to divers CIſes 
contained in the Deed; but as to thoſe Lands in which the Di- 
ftreſs was taken, to the ſame CIſes as in the CUlill, tn which Con: 
veyance there was this ]2tviſo, That if Job» ſhould diſturb 
his Executors in the quiet Enjoyment, &@*c, or if he ſhall 'nor' 
ſuffer them to carry away the Goods in. his Houſe, then the 
Uſes limited to him ſhould be void :  Þe did hinder the Erecit- 
tozs to carry away the Goods, yet it was adjudged that'he 


4 ſhould keep his Eſtate, becauſe being a Stranger to the Feoff- 
4 ment, he ſhall not loſe it without notice of the Pzoviſo. -' !':. 
; But in anſwer to that Caſe, notice was not the p2incipal. 


matter'of that Judgment, it turned upon a point in Pleading, 
fo} the Avowant had not ſhewed any ſpecial ac of diſturbance; tip 
a bare denial without doing any moze was held to-be-no byeach 66 
the Condition. bet 0.9 : 

Sonie other Authozities may be cited to pzove notice necefſiey; 5.7; cxc 
as where Tenant fo2'Life of a Bannoz to which-an Advowſon wag 6s Co. 24. 
appendant did in the-year 1 594-'p2eſent Durſton, who neglea- 
ing to read the Articles was depzived nine years--afterward#'bp 
the Dxdinary at the Suit of the Patron who pzeſented him, wha 
alſo dyen'two 'years- after 'the*Depzivation ; then the Quee!:?pre- 
ſented by Lapſe, whoſe P2eſentee was induced, and ſit Poafs 
afterwards Durſton dyed, after/Whoſe "Death hT/in*Rethainder 
preſented Green ; now- though the- Jatitron 4v49!# Party to - the 
Suit of Dep2tvation;''and- theredy :Hhub/ſufficſetit notice that-the 
Church was vacant, yet it was adjudged that 4d Lapſe ſhoutg 
not iticite? but only after notice! ive by theOwmnary Hirilelr, 
and not Hy/{p other perſon whatſoovery / 77 75.4 111% £2 5 

But this Cafe map'reteive this Anſwer, 'v12i That noticehad 
not-been-nieteſſary at: Lut,' but ft was povide®#'by*a particular 
Act of Pavflament, that no! Title/byiLapſe Maif2gccrue- upon 
any - depzivation,' butſteo-ſiv-months "notice thereby given'vy fe 1: 
the Dpinitty/hianſel40 <XPareon 5/0 7 1009 5 _ 
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1 Ventr. 202. 
Owen 112. 
Goldsb. 152. 
Lit. SeQ&. 723- 


2 Co. 70. 


E contra. 


Bo — 


'Tis true tye Law is very tender in diveſting the Rights of 
the Subſea ; but where an Eſtate is created by the Aa of the 
Party, and reſtrained by particular limitations without any ap- 
pointment of notice, there the Law will not add notice and make 
it neceſſary, becauſe the perſon who made ſuch a diſpoſition of 
his Eſtate might have given it upon what conditions he pleaſed, 

Therefoze ft may ſeem hard that this Eſtate ſhould be deter- 
mined by the neglect 02 omiſſion of the Truſtees to give notice 
of this P2oviſo; but 'tis apparent that it was the intent of 
the Father it ſhould be (fo; fo2 by this Limitation. the Eſtate is 
bound in the Þands of an Jnfant 3 the reaſon is, becauſe there 
is a Pyivity between an Heir and an Anceſtoz, and therefoze the 
Heir is bound to take notice of ſuch Condittons which his An- 
ceſto} hath impoſed on the Eſtate. 

2. This Eſtate is determined by the Marriage of the Daughter 
with Þz. Villiers, becauſe there is an erpeſs Limitation in the 
Deed, fo2 that very purpoſe ſhe is enjoyned to marry a Firzge- 
rald,: 02 one who ſhould take upon him that name, which is ill 
mote extenſive, and ſhe having neglected to do the one, and her 
Þusband having refuſed to do the other, the Aunt in Remainder 
ſhall take a age of this Non-perfozmance. 

- Aud 'tis this Remainder over which makes it a Limitation 3 
fo2 if it had been a Condition then the intent of the Father had 
been utterly defeated ; foz none but the Heir at Law can enter fo? 
the bh of a Condition, and ſuch was Katharine in this Caſe. 

e Poviſo in this Deed depends upon another Sentence im- 
mevtiately going befoze, to which it hath reference, and then by 

e erpeſs reſolution in Cromwel's Caſe 'tis a Limitation oz 

Qualification of the Eſtate, and not a Condition, which Eſtate 
is now petermined without Entry oz Claim, 


Ft was argued that- in this Caſe thtee things are to be con- 


nies given -was not ſuſficient, being not ſuch 

r . T884715 

- As to the xf-:'The very nature of this Pzoviſo is condemned 
the Civil Law, and becauſe it wozks the deſtruction of Eſtates 

t hath never been favoured at the Common Law. | 


Conditions to reſtrain WBarriage generally are held void 
both Laws,-ſo likewiſe-arg ſuch which reſtrain-peopte fron 
the- conlent of particular-perſons 3: becauſe they 

hard terms bekoze they give their conſent, that 

| map 
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may hinder the Marriage it ſelf, and therefoze a bare requeſt 
of ſuch, -without their ſubſequent aſſent, has been always allowev 
to preſerve the Eſtate. 

2. And which was the pzincipal Þoint, Notice in this Caſe is 
abſolutely neceſſary both by the intent of the Father, and by the 
conſtruction of the Law. 

There are thee things of which the Law makes an equal Jt- 
terptetation, viz. Uſes, Wills and Acts of Parliament, in which; 
if the intention of the Iarties and of the Law makers can be 
diſcerned, the Caſes which (everally fall under the direction of et- 
ther ſhall be governed by the tntention without reſpec to the dif- 
agreeing wozds, nay ſometimes the Law will ſupply the defect of 
wozds themlelves. 

The Books are full of Authozites, where Conſtructions have 
been made of Aas of Parliament accozding to the intent of the 
Dakers, and not acco2ding to the Letter of the Law. 

As in Eyſton and Stud's Caſe in- the Commentaries, where p10w4 Com. 
the Dusband and TUife levyed a Fine of the Lands of the Life, 2 pr. 453. 
and declared the Uſes to their Heirs tn Tail, the Remainder to 
the Heirs of the Wife, they had Iſſue, and the Pugband diev ; 
the Caivow married a ſecond Þusband, and. he. and his Wife 
join in a ſecond Fine; and declared the Uſes thereof to themſelves 
fo2 Life, the Remainder to the Þusband and his Þefrs fo2 ſixty 
years, the Remainder in Tail to their Jſſue, the Remaſndes tg 
the Heirs of the Cifez the Jie of the firſt Pusþand entred 
ſuppoling the Eſtate had been fozfeited by the Statute of H. 7, 
which Enacs, Thar if a - Woman hath an Eſtate in Dower or 


in Tail jointly with her Husband, or to her ſelf of the Inhe- 
ritance or Purchaſe of him, and ſhe doth either ſole or with 


another Husband diſcontinue, it ſhall be void, and he in the Re- 
mainder may enter. : 


J2ow this Caſe was directly within the wozds. of the Sta- 
tute, fo2 the Woman had an Eſtate Tail in poſſeſſion jointly 
with her firſt Husband which ſhe- had diſcontinued by joining tn 
the Fine with her ſecond HÞugbandz but yet it was adjudged 
no Foxfeiture, becauſe: it was not within the tntent - of the Sta- 
tute to ' reſtrain {omen to diſpoſe of their own Eſtates, but 
only (uch as came from the Dusband, 

S0. here Uſes are in the nature of pjivate Laws, and muſt be 
governed by the like intention of the Parties 3 now 'tis not to 
be ſuppoſed that the Father did intend to disinherit his only 
Daughter and Heir without notice of this Settlement, thecefoze 
though he had not appointed any perſon in particular to give her 
notice, yet it muſt of neceſſity be pzeſumed that His intentton 
| F 
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was, that ſhe ſhould have the Eſtate unleſs ſhe had refuſed upon 
notice to comply with thoſe Conditions impoſed upon her, 

Now the Daughter being Heir at Law and ſo having a good 
Title by deſcent, if there be any Convetance made by her An- 
ceſto? to defeat that Title,- and to which ſhe is a Stranger, ſhe 
ought by the Rules of Law and Reaſon to have. notice of it, 
and (o is the expreſs Reſolution fin Frances's Cale, where the 
Deviſe and the Feoffment were both made to the Heir at Law 3 
And the reaſon why in Fry and Porter's Caſe notice was not held 
neceſſary was, becauſe the Deviſe was to a H2zandaughter, who 
was not Heir at Law: fo2 the Earl of Newport had thiee Song 
then living, and therefoze the Parties whom it concerned had the 
ſame means to tnfozm themſelves upon what Conditions they 
were to have the Eſtate, - . | 

3- The notice here given was not ſufficient ; foz as the O2- 
dinary Himſelf in Green's Caſe ought to have given the JPa- 
tron-notice of the Depaivation befoze a Lapſe ſhould incurr, (ſo 
the Truftees Here- ought to give the Daughter notice of this 

viſo befoze the ſhall lofe her Cſtate foz! Mon-perfozumance of 
> Conditions on- which ſhe ſhould take- it, eſpecially ſince the 
notice ſhe had of this P2oviſo was not certain 3 foz 'tis ſaid ſhe 
had notice not to marry without the conſent of the Truſtees, 
= Mie not ſhewed who they are, 02 how ſhe ſhould apply her ſelf 
m. 
' Belives there (is ſomething in this ]2zoviſo which the finding 
\n the Qerdin will not ſupply, fo2 it may. be literally true that 
the Daughter married without the conſent of the Truſtees, and 
pet no bzeach of the Condition, becauſe the P2oviſo'is to re- 
ffraſn her from marrying without the 'conſent of them o2 thetr 
Heirs 3 now it was not found- that the Feoffees were then living, 
and if they were dead their Conſent cannot be required, and ſhe 
might have the conſent of their Heirs, ' 

M2. Franklyn, who was the Þugband of Lzricia the Aunt in 
Remainder, hath iikewiſe foxfeited that Eſtate which he hath, o2 
may have, in vight of his Clitg (if the had any right) by not 
taking upon -him the name of Firzgerald ; fot if the Father would 
have disinherited his Daughter fo2 Non-perfoamance of this 
Poviſo a fortiori, he ſhall be intended to diginherit his Siſter 
fo2 making fruſtrate his deſire in the ſettlement of his Eftate. 

' Jn Eaſter-Term following Judgment was given, That the G- 
ſfare Tail was not determined fo2 want of notice accozding to 
the reſolution in Frances's Cate. | 


Hinton 
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Hinton verſus Roffey. 


JN Acton of Debr was bzought againſt the Defendant, who In pleading 

pleaded the Statute of Vſury, but did not ſhew any #.5=2- of 
particular Agreement, only in general that he was indebted greement and 
to the Plaintiff in a Sum not exceeding 180 1. nefther did he —_— \_K 
ſeth. foxth when the Intereſt of the Wonp did commence, and on our. 
what day it became due : And upon a Denlurrer it was objected, '2 Gr-2-<-13- 
that this Plea was too general, becauſe the Defendant ought to 
ſhew fn particular what the Sum was in which he was indebted, 
and how much the Plaintiff took above 6 |. per Cent. fo if the 
certainty thereof did not appear, there could be no Fac applted 


ro if, 


But on the other ſive ft was alledged that it was not mate: F contra. 
rial to ſhew the certain Sum which the Plaintiff took above 6 1. 
per Cent. and therefoze not neceſſary to ſer fo2th the particular 
Agreement between them z fo2 having pleaved and rhave a ſub» 
ſtantial Averment to bzing his Caſe within it, 'tis well enough 
without ſhewing how much he took above ſir {n the hundzed, 
And this Caſe was compared to Debt againſt an Adminiſtratoz, 
who pleaded- in Bar a Judgment, &c. and that 'he had fully 3092. © /* 


Andrews. 


avminiſtred, and had not Aﬀets przterquam bona, &c. non attin- Hob. 133. 
gen. to 5 1. and upon Demutrrer-this was-held a good lea foz 
though in ſtrictneſs of Pleading the Defendant ought to have 
ſhewed the certain value of the Goods, and not to have ſafd non 
attingen. to 5 1. yet the ſubſtance ſufficiently appears that he had 


not mote than 5 |. to (atisfie a Debt of an 100 |. fo2 which that 
Action was bzought, 


Jefteries Chief Juſtice and the Coutt gave Judgment fo? the 
Plaintiff, becauſe the Defendant ought to have ſet fozth the Agree: 
ment, and to apply it to the Sum in the Declaration. 
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Smith verſus Goodier. 


Attornment I Ejetment fo2 the Manno2 of Heythorpe : Apott Not- 


muſt be pro-  F. Guilty pleaded there was a Trial at Bar by an Oxfordſhire 


Eje&tment 1s Jury, er oem | | 
bronghr fora The Title of the Leſſo2 of the Plaintiff was, That Edmund 
hs PF Goodier Eſquire was ſeized in Fee of the (aid Bannoz, part in 
_ Services, Demeſnes, (ome part in Leaſes fo2 years with Bent reſerved, 
" and ſome part fn Services, and being (o ſeized made a Feoff- 
ment in Fee ta Sir John Robinſon and Sir William Rider, ann 

their Deirs in Truſt fo2 Sir Robert Maſham : This Deed was 

dated fn 1647. and the conſideration was 5000 |. paid to Goodier ; 


there was a Letter of Attomy of the (ame date with the Deed and 
Livery and Setlin endoxed, 


Serjeant Maynard, who was of Council fo2 the Defendant, put 

the Plaintiff to prove an Artornment of the-Tenants 3 fo2 having 

Lir. Se&t. 553. Declared fg2.a Mannor, parcel in Rents. and Services, thoſe would 

r Roll. Abr. not paſs without an Attornment ; and of this Dpinion_ was the 
_ whole Court, but the Plafntiff would not pzove an Attoznment. 

The Defendant made.a-Title under the Warriage Settlement 

of the ſaid Goodier, who in x7 Jacobi married Elizabeth Mees, 

and then he ſetled the ſain Yanno2 upon himſelf fo2 iife, and 


upon his Iſſue in Tail. Pale, and that the Defendant was the 
Deir in Tail. ics 


Evidence of a 


| : 

Evidence of 2 But on the other ſive it 'was inſiſted that this Settlement 

Serr)ement, WAS frauvulent againſt the Yurchaſoz, and that it could not be 
thought otherwiſe, becauſe both the Oziginal and Counterpart 
were found in My, Goodiers Study after his death ; and becauſe 
he had made Oath befoze a Maſter in Chancery, that there was 
no incumberance upon the Eſtate, which Affidavit was pzoduced 
in Court, but not ſuffered to-be read but as a Note o2 Letter, 
unleſs the Plaintiff would pzoduce a TWitneſs to ſwear that he 
was preſent when the Dath was taken befoze the Baſſter. 

And an Objection was made to the Settlement it (elf, which 
recited, That whereas a Marriage was intended to be had be- 
tween the ſaid Edmund Goodier and Elizabeth Mees, now in 
conſideration thereof and of a JIoztion he conveyed the ſatd Man: 
no2 to the Feoffees, to the uſe of Himſelf fo? life, and after his 
deceaſe, to the uſe of the ſaid Elizabeth fo2 life, but doth not ſay, 
from and after the Solemnization of the ſaid Marriage ; (o that 


if 
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{f ſhe had not married BY2z, Goodier, yet after his deceaſe ſhe 


would have enjoyed the Eſtate fo2 life, Upon the whole matter 
the Jury found fo2 the -Oefendant, | 


Dominus , Rex verſus Coney and Obrian. 


ÞE Defendants were convicted fo2 the Yurder of MJ; Murder was 
Tyrrwhite and My. Forſter in a Duel, and now pleaded 2:42n<d by 
their Pardon, in which there was a Clauſe Non obſtante the zwnice incer- 
Statute of Ed. 3. which appoints him that hath a Pardon of ### , ==4 
Felony to find Sureties foz his Good Behaviour befoze it ſhall x, c. ,. 
be allowed; and another Non obſtante to the Statute of R. 2. :3 R:2.c. :. 
which enacts, that if the Dffence be not (ſpecified in the Pardon 
it ſhall not be allowed. 

J2ow the Wow Murdrum was not in this Pardon, the Df- 
fence was erpefſed by theſe general 7U{02ds Felonica interfeCtione ; 
and whether it did extend to parvon Yurder was the Queſtion. 

M2. Altry, the Clerk of the Crown, infozmed the Court that 
one Alexander Montgomery of Eglingron pleaded the like ]ar- 
don fo2 Murder, but it was held inſuffictent, and the Court gave 
him time to get his Pardon amended, which was done likewiſe 
in this Caſe, 

The Defendants came again on another day, and Councel 
being allowed to plead fo2 them, inſiſted that the Pardon was 
good, and that the Murder was ſufficiently parvgqged by theſe 
Wows, that it is in the power of the King to pardon by gene: 
ral Cows, and his intent did plainly appear to pardon the De: 
tendants, 

That the murther of a perſon is rightly erpzeſſed by feloni- 
ous killing, though not ſo p2operly as by the wozd Murdrum it 
ſelf, the omiſſion of which wozd will not make the ÞPardon void. 

And to p2ove this he cited the Sheriff of Norfolk's Caſe, who 
was indebted to the Ring during the time He was Sheriff, and 
was pardoned by the Name of J. W. Eſquire (who was the ſame 
perſon) de omnibus debitis & compuris, &c. Afterwards he was 
charged in the Exchequer fo2 100 1. where he pleaded this Jar- 
don, and it was held good, though he was not named Sheriff , 
and ſo not pardoned by the name of his Office; yet the Kings 
intention appearing in his Charter, and having pardoned him 
by his right Name, that was ſufficient, and in that Caſe che 
King himſelf was concerned in point of intereſt, 
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More 752. 
Lucas's Caſe, 
8 Co. 18. 

3 Inſt. 234. 


The Books all agree, that befoze the Statute of R. 2. the 
King might parvon Murder by the wozp Felony ; now this Pye: 
rogative being incident to the Crown and inſeparable from the 
perſon of the King was not deſigned to be wholly reſtrained by 
that Ac ; fo2 the Parliament only intended that by ſpecifying 
the Offence in the Pardon the King ſhould be rightly tnfozmed 
of the nature of it, and when he underſtands it to be Yutder he 
would not grant a Pardon. 

"But admitting his power to be reſtrained by that Statute, 


yet a Non obſtante is a diſpenſation of it, and therefoze this 
Pardon ought to be allowed, 


The Pardon was held good by the whole Court ; And Jefferies 
the Chief Juſtice, ſatd, that he had pzopoſed this Caſe to all the 
Judges of England, and they were all of the ſame Dpinton, ana 
that he remembzed Dudley's Caſe, where a Pardon in general 
wozds was allowed. 
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Braſon verſus Dean. 


Covenant upon a Charter Party fo2 the Freight of a A thing Jews 
Ship. The Defendant pleaded that the Ship was £170 5000: 
loaded with French Goods prohibited by Law.to be im- ty aid cove- 
orred ; and upon Demurrer Judgment was given 9 2050 7: 
fo2 the Plaintiff 3 fo2 the Tourt were all of Dpinton, That if the prohiviced, che 
thing to be done was lawful at the time when the Defendant did | x ag o 
enter into the Covenant, though it was afterwards p2ohibited by : 


Ac of Parliament, yet the Covenant is binding, 


Barnes verſus Edgard. 


; | Reſpaſs fo2 bzeaking his Cloſe and impounding of his Cat- Where Dama- 
tle: Upon J2ot Guilty pleaded the [laintiff had a Uer- =O gone 

dict, but Damages under 40 s. Whereupon M2. Liveſay, the &# muſt have 

Secondary, refuſed to tax full Coſts, alledging it to be within 0:dinzryCotts. 

the Statute of 22-&-z3 Car. z. "by whtch 'tts Enacted, Thar .. & 2; Car. 

in all Actions of Treſpaſs, ' Aſſault and Battery, and other per- 2: cap. 9- 

ſonal Actions wherein the Judge ſhall not certifie upon the back 

of the Record, that a Battery was proved, or the Freehold or 

Title of the Land chiefly in queſtion, if rhe Jury find the Da- 


mages under 40s. the Plaintiff ſhall recover no more Coſts rhan 
Damages. | 


M2, Pollexfen moved fo2 Coſts, alledging that this Ac doth 
not extend to all Treſpaſſes, but only to ſuch where the Saw 
| 0 
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Smith werſus 
Batterton. 
Raym. 487. 
Jones 232. - 
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of the Land is in queſtion. Jf the Action had been fo2 a Treſpaſs 
in bzeaking his Cloſe,and Damages given under 40 s. there might 
not have been full Coſts; but here is another Count fo impound- 
ing the Cattle, of which the Defendant is found guflty, and 
therefoze muſt have his Coſts. 

The like Caſe was adjuÞdged in this. Court in Hillary Term 
laſt, which wa& Treſpaſs fo2 bzeaking and flinging down Stalls in 
the Barket plate : The Plaintiff had a Uerdic and 2 d:. damages, 
and upon a debate whether he ſhould Have full Coſts, the Court 
were of Opinion, that it was-not -within that Statute, becauſe 
the Title could not come in queſtion *upon the deſtruction of a 
Chattle, Jn the pzincipal Caſe the Plaintiff had ozdinary Coſts. 


DE 


Termino Paſche;, 
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Marſh verſus Catler. 


DE PE obtained a Judgment in an Hundred,. ,,,_, 
Court for 58 s. and 4 d. and bzought an Adion of Debt vcougt. won 
upon that Judgment in this Court foz 58 s. only, and = Specialty for 
| did not ſhets that the 4 d. was diſcharged, anv upon Nul 2" of te. 
ticel Record pleaded, and a Demurrer to that Plea, the Decla: tiff mui fhew 
ration was held to be naught fo2 that very reaſon ; foz if a Debt 2*j7-h* or 
upon a Spectalty be demanded, the Declaration-.muſt be fo2 the 2 Cro. 498, 
ng Sum; if foz leſs, you mult. ſhew how the other was (gs 459 529, 529. 


ones 11921 jr 19 0] Y 

- © The Earl of Matklejield's Caſe, | 

DE Plaintiff byought an Agion upon the Statute de Scan- Special Bail 

dalis Magnatum againſt Sir Thomas Groſvenor, fo? that _ a 

he being Fozeman..of.:the G2gna, Jury in Cheſhire ſpoke: theſe 1ogrom 
los, of the Plaintiff, viz, That he was a tediqus Man, and a 
Promoter bf Seditiog,and tedious Addreſſes... 1, 4 
_ The Plaintiff veſireh;that the Defendant might put in Spectal 
Bafl,” bit the Court would not grant it, and ſaty-it was a diſcre- 
tionary bing and 10t tg-be demanded. of right: - Jt; was denied 
to. the; Duke of Nortolk4, unleſs, Qath-made-of the-wozds ſpoken, 

and theretoze the Cgurt:o2vered- Common Bail to be filed, 
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Holloway's Caſe. 


E was faken)at Nevis in the Weſt-Indies and tought 
over hithery and now appeared it Culttoby at the Barr 
being: outlawed fot High-Treaſon in the late Conſpiraty.- 

Sir Samuel Aſtry Clerk of the Crown read the Jndicment 
upon which he was outlawed, .and the ng by his Attomep Ge- 
neral tonſentep that the Dutlawny ſhould be reverſed (which 
could not have been done without ſuch conſent) and that he might 
come to his Trial ; but he having nothing to alledge \n his de- 
fence, other than that he hav made an ingenuous Confeſſion to 
the King, and hoped that he might deſerve BWercy, the Court 
made a Rule fo2 his Execution to be on Wedneſday following, and 


did not pzonounce any Sentence againſt him, and he was executen 
atcowingly. 


Deminus Rex verſus Barnes; & al. 


| | : \ 4 ; | , 
1 "HE Defendant Barnes ant others were excommunicated f 


| 02 
- * not cothſiig to their Pariſh Churches pleaded the' Sta: 
tate of 5 Elis. which tn I Chured's, who « hoe 


ing upon the Capias, but enacts, That if the excommunicate 
perſon have not a ſufficient addition according to the Statute of 


i BH. x. or if in the Significavit it be not contained that the Excom- 
munication proceeds upon ſeveral cauſes in that Statute men- 


ts pecuniary Penalties fo2 not appear- 


tioned, and amongſt the reſt, for refuſing to come to Diyine Ser- 
vice, he ſhall not incurr the Penalties. ' - > 


Now 2, Pollexfen made theſe Objections. \ ang 

- x. The 'Defendmit was etcommunicated:to2 not corhing'to hts 
Pariſh Church, which fs tivt required bythis Stattre 3, fo? it-be 
poeh*n19t tefnle to.htar Divine-Service 'th%any Church the Pe- 
Ne Tho Sttenre-0f Rds that the Cond 

" tatute-of Additions requires that the Condition ann 
Dwelling place of the Deferwant ſhall-be inſerted; which was 
not done in this Caſe, foz thep are'ercommunicated by the /* vs 
of A.B. Mercator”, B. C. Sciſſor” & E. F. de Parochia, &c. which 
laſt Addition of the Pariſh (hall refert to him only {aſt mentioned, 


_ iy to all the reſt; and ſo it was always ruled in Jndig- 
ments. 


Attozney 


; Paſch. 36 Car::1I. in Banco Regis, 1684. 


Attomey; General contra. 
The--Statute of 5 .'E1iz. is. grounded upon that of x of the 
Queen, which enjoins every perſon to reſo2t to his Pariſh Church, 
02 (upon..lett thereof) toſome other, 02 to fozfeit 12 d. every Sun: 
day and.Þolp-day, to be levied by the Churchwardens there fo! the 
uſe of, the P02... - - LTIIUD 
.Now:though :the Pariſh is not named in this Ac, yet the Law 
muſt be tnterpzeten,: as-it was then. | | 
2. The wo2d Pariſh goes to all, ſo 'tis ft-- Jnfownations fox 
Riots... And by Aſtry, Clerk of-the Crown, tis always (o in 
Significavits :: . Tamer: quere. [1 | 4: 


| VO 3h: | KEY | 
Curia. Jf:the Defendant had pleaded below o2 here thi be 
had Hard Divine Service in any other Church, though not in his 
own Pariſh, the Penalties ſhould not have went out, but being. 
now incurred there is no remedy, iand the wozd Pariſh goes to all 
preceding, 21 | 


. Prodgers werſus Frazier. 


N Treſpaſs, The 'Defendant pleaded, - that befoze the time 74. G...c os 
of the Treſpaſs ſuppoſed to be committed, Bridget Dennis was the Cuſtody 
ſetzed in-Fee-of the Lands in queſtion, who by a CUrit de Ideora *f a2 14*o: 


inquirendo was found to be an-Ideot not having any lucid intervals 
per ſpacium-ofo annorum, &c.- by virtue whereof the King was 
entituled; who granted the Cuſtody-to Sir Alexander Frazier, who 
died, and that the Defendant Mary Frazier was his Erecutrtr, 

The Plaintiff replyed and confeſſed the Jdeocy, but that the 
Ring granted the _— of the Jveot to the Plaintiff; And 
upon this Replication the Defendant demurred, 

Jn this Caſe it was agreed by the Council on both ſides, that 
the King. by his P?erogative hath the ſole intereſt fn him of grant- 
tng the Eſtate of an Jdeot to whom he pleaſeth without any ac- 
count, but tis otherwiſe in caſe of a Lunatique;z fo2 there the 
G1antee ſhall have nothing to his own uſe, but muſt put tn Secu- 
rity to account to the Lunatick, if ever he comes to be capable, o2 
elſe to his Erecutozs 02 Adminiſtratozs, Vide Frances's Caſe in 
Moor fol. 4. 

But the Queſtions that did ariſe fn this Caſe were : 

1. That there was not (uffictent Title found foz the King ; fo? 
by the Inquiſition the Jdeot was found to be (o per ſpatium octo 
annorum, &c. which is tincertain, becauſe befoze that time ſhe 
might have lucida intervalla, and then ſhe cannot be an JÞeot 

O: 2 without 


paſſeth an In- 
tereſt to the 
Executor of 
the Grantee. 


CE e— 


a. 


Dyer 155. b. 
161, b. 306. b. 


__E—— c—— 


Paſch. 36 Car. Il. in Banco Regis 1684. 


without being naturally ſo, therefoze the Jury ought to have found 
her an Jdeot a narivirate, foq that is the only matter which veſts 
an intereſt in the King. It AQDT og 36% vo 

"But it was anſwered and agreed by the Court, that the finding 
her to be an Jyeot was ſufficient without the advition of anp other 
wozds, and therefoze per ſpacium octo annorum that be- ſurpliu: 
ſage 3 fo2 in this Caſe UW0zds are not ſo much to be'regatded as 
the reaſon of the Law, which doth not allow of Jveocp other- 
wiſe. than a narivitare. 2 PUBS 3 COT AF 

But ſuppoſing a ſeeming incertainty in this Office found, yet 
it being ſaid generally, that ſhe was an Jdeot, the ſubſequent 
wowds ſhall not hurt, becauſe the general finding ſhall be taken 
in-thwt ſenſe, which ts moſt fo2 the advantage of the King,' ' 

As fo2 Erample, Jt. was found by Dffice that a perſon dfen 
ſeilen of two Wanno2s, and that he held one of the Queen by 
Knights Service generally; and the other. of a Meſne Lozd in 
Chivalry which is the ſame Tenure 3 now it was held that the 
firſt general finding ſhall be tntended Knights Service in Capite 
becauſe it was moſt fo2 the King's benefit, that he might thereby 
be __— to the Wardſhip of the Heir, who was found to be 

2, Whether the Gzant of the Cuſtody-of an Jdeot will paſs 
any Jntere(t to the Executoz; of the Gzantee, 'becauſe ſuch a Gzant 
carries a Truſt with it, and the King map have ſome:knowledge 
aud conſiveration of the Gzantee, but not. of his Executoz, 

To which.it was anſwered, that here was an intereft: coupled 
with a Truſt, as in the Caſe of Wardſhip fozmerly, which al- 
ways went to the Executo2 of the Gzantee, and: which'was of 
greater conſideration in the Law than the feeding o2 clothing of 
an Jdeot , and of that Dpinion was the Court, that [the King 
had a good Title to diſpoſe-of both the TWard and the Jveot, one 


till he was of Age, and the other during his Jdeocy. 
Judgment foz the Defendant, 


md 


: 
; 
: 
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. 
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Reeves verſus Winnington. 

DE Teſtato2 was a Cirizen. and'a Freeman of - Lowdor; a Device os 
and being -ſefſed in Fee'oP a''Peſiſage; &c. and tſſe- all bis Eſtare 
wiſe poſſeſſed of-a- conſtverabfe perſonal Eſtate mave * **<< 

his. Will, fn which there was-this Clauſe; viz. | 

I hear that . Fob? Reeves. is erfquiting after my Death, but Þ 
am reſolved to \give him nothing,” but what his Father harh'given 
him by Will. It give all my Eſtateits'my Wife; {&e. ' ; 


The Duueſtion was, Whether by theſe wods the Deviſee hay 
an Eſtate fo2 Life 02 in Fee in the Weſuage 2 -' © 
3 vii ( Th; | 

Jt was argued that ſhe had only. an Eſtate fo? life, becatife 
the Toms (All my Eſtate?) cannot be conſtrued to'paſs a Fee, 
fo2 it nothi nat appear what Eftate- was intended ;/ and TWozws 
" a wy which go to difinherit-att Petr, miſt 'be plain and ap- 

arent. 

A Deviſe was in theſe TUo2ds, viz. I give all ro my Mo- $14. :91. Bow- 
ther, all ro my Mother, and it was adjudged 'that-a Fee did not m2 ve-/u- 
paſs, which is as ſtrong a Caſe as this 3 fo by the wozd (All) ic "bs 
muſt be intended All that was in his power to give, which is as 
compeehenſive as if he had ſaid All my Eſtate. 

Tis true, it hath been adjudged that where a Ban deviſed x... ,-z 
his whole Eſtate to his Wife, paying his Debts and Legacies, Johan. 
that the wozd Eſtate there paſſed a Fee, becauſe it was fo2 the **' 28+: 


benefit of the Creditozs, there being not perſonal Aﬀets ſufficient 3:4 © 
to pay all the Debts. MT tas. 247: 


ut 


-» _— 


E contra. 


2 Keb. 2458 
Mod.Rep. 100. 
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5ut that is not found fn this Caſe, therefoze the Tow Eſtate 


being doubtful, and which will admit, of a double conſtruction, ſhall 
not be intended to pals a Fee-' | 


Mz..Pollexten contra. The firſt part.,of this Sentence con- 
ſiſts.jn, «17 wRws, ind'thole which are ſubſequent explain 
the intenfion of the.Teſtatoz, viz. That John Reeves ſhould take 
nothing by the TUill. 

The Woz Eſtare doth compeebend the whole in which the 
Owner hath either -an- Intereſt 'o2 Pzoperty, like a Releaſe of 
all Attions, which is a good diſcharge as well of real as per- 
ſonal Actions, | | 

Jn common underſtanding it carries an intereſt in the Land, 
un then 't1$ the ſame as. if he had deviſed all his Fee-ſimple 

ate. | s | £.23* WY | : 

Jn the Caſe of Bowman and Milbank fit was adjudged that 

a Fee-ſimple. did not -paſs: by the Particle All, becauſe "it was a 
Relative Wozd and hav-no Subſtantive jotned with it; and there- 
foze-it mighr have been intended All his Cartle, All bis Goods, 
02 All his; perſonal Eſtate, foz which incertainty it was held void 5 
yet Juſtice (T'wiſden in that-Caſe ſaid, that it was adjudged, 
that if a Yan; pzomile to give, half .his Eſtare to his Daugh- 
ter in Barriage, that the Lands as well as the! Goods are in- 
cluded, 
- The Teſtato}: deviſed all' his Tenant-right Eſtate held: of ſuch 
a Mano, and this being. found ſpecially, the Queſtion wag, 
Whether any mote paſſed than an Eſtate for Life, becauſe he 
bid-not mention what Eſtate he intended ; but it was held that 
the Deviſee had- a Fee-ſimple, becauſe the Wozds were as com- 
prehenſive, as if he had deviſed all his Inheritance, and by theſe 
Cows a Fee-limple. would paſs; 


Curia. It plainly appears, that the Teſfatoz intended nothing 
fo2 John Reeves, therefoze he can take nothing by this Till, and 
that. the Devilee hath an Eſtate in Fce-ſimple, fo2 the Wlows 
(All my Eſtare). are ſufficient to paſs the ſame, 


a. at. tt A... 4. 


— 
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hy 


Rex verſus Sir. Thomas Armſtrong. 


P- aturday, Tune 14th. 


HE Defendant was outlawed fv2 High*Treaſon, and be- 

\ þ + ing taken at Leyden fn Holland was bzought into England, 
, and being. now at the Bar be deſired that be might Have leave of 
4 the Court to reverſe the Dutlawzy, and be tried by virtue of the 
Statute of Ed. 6. which Enacts, Thar if the Party within one = " 6. 
year after the Ourlawry or Judgment — ſhall yield bim- ; 
{elf ro the Chief Juſtice of Exgland, and: offer to traverſe the In- 
dictment upon which he was outlawed, he ſhall be admitred ro 
ſuch Traverſe, and being acquitted ſhall be diſcharged of rhe 
Outlawry. Ss 

Þe alledged, that {t was not a year ſince he. was outlawed, 
and therefoze deſired the benefit af this Law. 

But it was denied, becauſe he hav tot rendered himſelf gccor- 
ding to the Statute, but was apprehended and bzought befoze the 
Chief Juſtice  Whereupon a Kule was made fo? his Execution 
at Tyburn, which was done accodingly. 


DE 


 - 1990 


Poſſeſſion 1s a 
ſufficient cauſe 
to maintain an 
AQtion againſt 
a wrong doer. 


Term. Sancti Mich. 
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Hebblethwaite verſzs Palmes. Michi 36 Car. IL. in B. R. 
Rot. 448. 


N Action on the Caſe was bzought fn the Common- 

Pleas, fo2 diverting of a TUatercourſe. The Decla- 

ration was, That the Defendant Primo Auguſti, &c. 

= ijuſte & malicioſe, did break down an ancient Damm 

upon the River Darwent, 'by which he did divert magnam par- 

tem aquz ab antiquo & ſolitt curſu erga molendinum jpſius quer. 
&c. ad dampnum, &c. 


The Defendant pleaded, that befoze the ſaid Beach made, he 
was ſeiſed in Fee of an ancient Will, and of ſir Acres of Land 
adjoyning, upon which the ſaiv Damm was erected, time our of 
mind, to turn the TUater to his (atv Mill, which Damm was 
always repaired and maintained by the Defendant, and the Te- 
nants of the ſaid Land ; that his Mill was caſually burnt, and 
he not intending to Re-build jt, ſuffered the Damm to be 
bzoken down, and converted the Timber to his own uſe , being 
upon his own Soil, prour ei bene licuit, &c. 


The Plaintiff replied , that by the breaking of the Damm the 
Water was diverted from his Pill, &c. 

The Defendant rejoyned, and juſtified his Plea, and Tra: 
verſed that the Pill of the Plaintiff was an ancient Bill, 

And upon a Demurrer to this Rejoynder, Judgment was gt- 


- ven fo2 the Plaintiff, and a Wait of Erroz now b2ought to re- 


verſe that Judgment : and fo2 the Oefendant in the Aion, it was 
argued. 

1. That the Declaration is not good, becauſe the Jlaintiff 
had not ſet fozth that his Mill was an ancient Yill, 


2. Bl 


Pr CO OS 
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2. Becauſe he had not entituled himſelf to the TUatercourſe. 

3- That the Plea was good in Bar to thts Aion, becauſe the 
Defendant had ſufficiently juſtified having a Right to the Land 
upon which the Oamm was erected, and always repaired it. 

As to the firft Point, it hath been the conſtant courſe foz many 
years in ſuch Actions, to ſet foxth the Antiquity of the thing, either 
in expzeſs terms, 02 in wows which amount to it. 


Jn 8 Eliz. ſuch an Action was bzought, Quod defendens di- py. .s. 8. 


vertit multum aquz curſum per levationem & conſtruCtionem 
Wzrx &c. per quod multum aquz quz ad molendinum (of the 
Plaintiff) currere conſuevit e contra recurrit. 

Which wozd (conſuevit) doth imply, that it was an ancient 
Mill, fo2 otherwiſe the Water could not be accuſtomed to run 


Anno 25 Eliz. the like Action was bzought, wherein the Plaintiff : Leon. 275. 


; ' i R 
declared, Quod cum molendinum quoddam. ab antiquo fuit - 6 "Wie 


crectum, whereof he was ſeized, and the Defendant erecxed a new 
Mill per quod curſus aquz pred. coarctatus fuit. 


uſſel werſus 


And eighteen years afterwards was Lutrterell's Caſe in this , co. 8s. 


Court, wherein the Plaintiff ſhewed that -he was ſeized of -twa 
old and ruinous Fulling Dills , -and that rime out of Mind, 
magna pars aquz cuuſdam rivoli did run from a certain place 
to the (aid Wills; and that during all that cime there had been 
a certain Bank to keep the current of the (atd Tater within its 
bounds, &c, That the Plaintiff did pull down thoſe old Mills 
and erected two new Mills, and the Defendant digged down the 
Bank, &c. 


The like Action happened 14 Car. I. it was fo2 diverting ant co. cac. 456. 
ancient Tatercourſe, Qui currere conlueviſſer & debuiſſer to the Palm. 290. 


Plaintiffs Mill. 


Jn all which Caſes , tho' there are various ways of declat- ; Roll. Abr. 
ing, yet they all ſhew that the conſtant courſe was to allevge that **7 


4 bro were ancient; fo2 tis that- which intitles the Party to 
gs Action. | 

'Tis fo2 this reaſon alſo, that if two Yen have contiguous Houſes, 
and one ſtops the other's Lights, if they are not ancient, - an 
Action will not ye fo2 ſtopping of them up. 

There may be ſome ſeeming difference between a Right to 
a Watercourſe, and to Lights in a Window: fo2 no Ban can 
preſcribe to Light Quatenus (uch, becauſe "tis of common Right 
to all Yen, and cannot be claimed but as affixed to a'particular 
thing o2 purpoſe. | 

A TUatercourſe map be claimed to ſeveral purpoſes, but TUla- 


ter is of as univerſal uſe and benefit on MDankind as Light 3 
any 


Cr rr om 
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Cro. Car. 575. 
Sands werſmus 


T refulis. 


1 Leon. 247. 
id. 
i Rol. Abr. 


104. 


Ex parte 


Quer, 


Roll. 339, 394- 
Palm' 290. 


* Bratton lib. 
4. Cap. 32. 
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and therefoze no particular Ban hath a Right to either, but as 
belofiging to an antient Houſe, 02 ruunning to an ancient Dt, 02 
foz ſome other anttent (fe. 

Anno 15 Car. I, The Plafntiff Sands declared, that he was 
feiſed in Fee of a Bill, and had a TUatercourſe running tho? 
the Defendants Lands to the ſaid Will, and that he ſtopped it 
up: There was a Demurrer to this Oeclaration, and the ſame 
Objection as now Was then taken to it, (viz.) that he had not 
Gewed that it was an aticient Mill. And though the Court ſeemed 
fo over-rule that Objection, yet no Judgment was given. 

The Caſe of Sly and Mordant was there cited (which is Repo2t- 
ed by By, Leonard,) atid is this,viz. That the Plainriff was ſeiſed 
in Fee of certain Lands, &c. and the Defendant had ſtopped a 
TWatercourſe, by which His Land was dzownedz it was adjudg- 
ed that the Acton would lie fo2 this Jnjuryz but that fs no Ay: 
thozity to fappoxt this Declaration. 

2. The Plaintiff hath not entituled Himſelf to this Tlater- 
courſe, either by Preſctiprion, 02 that the Tater debuir vel con- 
ſuevir currere to his Mill, fo2 (0 is 'the Pleading in Lutrerell's 
Caſe, and in all the other Caſes befote cited, 

3+ Therefoze the Plea in Bar is good, the Defendant having 


ſufficiently ſuſtified his Right, and the Plaintiff having not P2e- 
ſcritbed'to it, here can be no Treſpaſs done, and fo concluded that 
Judgment ought to be reverſed. 


This Caſe depends upon the Declaration 3 fo2 the Plea in 
Bar is only argumentative, 'tis no direc anſwer to it, and the 
Replication and Refopnder are not material. . 

The Plaintiff hath a good cauſe of Action, fo2 it cannot be 
denied, but where an injury is done to another, and Damages 
—_ 0 ſufficient to maintain an Action of Treſpaſs, 02 upon 
the Caſe. | 

'Tis plain, that an Jnjury was done to the Plaintiff, and the 
Damage is as manifeſt, by diverting of the Tatercourſe, ann 
the mw of his Will ; and the Fac is laid to be injuſte & ma- 
ITIO1E; 

The Defendant gives no reaſon why he injured him , but 
only that he had no ule of the Cater, becauſe his Mill was 
burne. 

This (s an Acton bzought by the Plafntiff upon his Poſſeſ- 
ſion againſt a w2ong doer, fn which it is not neceſſary to be 
ſo particular, as where one p2eſcribes fo2 a Right. | 

A Ban may have a Watercourſe * by G2ant as well as by ]e- 
ſcription, and in (uch caſe he need not ſet foxth any particular 


uſe 


Mich, 36 Car. II. in Banco Regis, 1684. $1 
niſe of the Water, as that it ought to run to his Yill ; neither is 

it abſolurely neceſſary to mention the Mill, fo2 that is only to 
fnfozm the Court of the Oamages. 

Jn the P2inted Entries there are many Fozms of Declara- Rat.Ear. g. B. 
tions, without any PNeCcription, 02 letting fozth that the Mill 
was antientz as where an Action was bzought againſt the De- 
fendant, De placito quare vi & armis ſtagnum molendini ipſius 
(the ]Ilaintiff) tregit, and this was only upon the Poſſefſion. Antea. 

The Caſe in Dyer fs @ good Authozity to ſuppozt this Action, 
fo2 'tis as general as this, viz. fo2 diverting a TUatercourſe, per 
Conſtrutionem Wxrx, and doth not ſhew where it was ereced, 

02 what Title he had to it. 

So where the Action was fo? diſturbing the Plaintiff, in col- 
lecting of Toll, and doth not ſhew what Title he had-to it, either </ oi. 
by Preſcription o2 Grant ; but declared only that He was ſeiſed in ON wad 
Fee of a Wano} and Fajr; and held good: And it was the Opt *7 Eee 


nton of my Lozd Hobert, That a Declaration fo2 bzeaking down 
of a Bank generally jncludentem aquam, running to the Jain He>- 293: 


tiffs Mill, was good. ; | __ verſus 


—— 


The Authozities cited on the other ſide, do rather maintain 
this way of Pleading, than the contrary, fo2 thoſe Caſes are 
wherein the Plaintiff declared, (that the TUater currere conſue- 
vit & debuiſſet to the Plaintiffs Mill, time out of mind, which C:o. Car. 499. 
wo2ds are of the ſame ſignification- as if he had» hewed it £0 
an anttent Will; and-that agrees in (ubſtance with this, Caſe, fg? 
the TUater cannot be diverted ab .antiquo. & ſolito curſu, if the 
Dill w..s not ancient. j1 Hi 01164, <4 fri, 
The wozd ſoler implies Antiquity: The WritDe ſeta agmo- 
lendinum fg quam ad illud facere deber & ſoler: And it” was 55,753 


uſtice Dote- 
the Dpinion of a * learned Judge, that the wozds currere con- ridge in Surry 
luevit & ſolebat did- fupply a Pyeſcription-o2 Cuſtom, _—_ 


Caſe, Pop.171. 
Thus it was in an Afſiſe of 'Nuſance, wherein the ]laintiff -; Afliie pls. 


ſet fo2th, that'he Had''ai Fountain of Water currenter vigue _= 8. Er. Pre- 
ad rotam-molendini, &c.; and that .the-Defenvant divertic. curfum Ri Fac 44 
aquz and this wagheld good, */ +7 » . © Tir. Nulance. 
The Caſes of ſtopping} up of»Lights and diverting of TUater- 
courſes are not parallet;the Þyeſcription to Lights muſt be ratione 
, loci ; andtherefoze ifa'Yan will erect a new Þouſe,and a Stranger 
will ſfop the Lights; 'tis an injury done, and the Action may be 
mathtained-uponthePoſſeſſion: 27! f, 
 Luxrterel's Caſe 'was-groundey-upon the Poſſeſſion z fo2.upon 
the Plaintiff Cortellg own ſhewtng. the Pyeſcripton was gone, 
becauſe: he: ſet fozthy that he 1% down the old Hills, and 
2 


that 


» 19090 
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that the Defendant Lutcerel diverted the Tater from running to 
thoſe Bills which the Plaintiff newly built. 

All which pzove that a Pteſcription goes to the Right , but 
a poſſeſſion is ſufficient to ſuppo2t an Action againſt a Tort feſor. 


Stackman verſ, Laſtly, in the Caſe of a Common 02 a Rent, which cannot 
welt. Palmer paſs without Deed, if the Plaintiff ſhews a Que Eſtate he muſt 


G73. 


poduce the Deed by which it was granted 3 but where he p2e- 
ſcribes fo2 a Clay, he may (et fozth his Eſtate without ſhew- 
ing how he came by it, becauſe 'tis but a Conveyance to the 


_ which is grounded upon the diſturbance done to the Poſ- 
n. 


Cur. The wo ſoler implies Antiquity, and will amotnt to a 
Peeſcriptionz and ſolirus curſus aquz running to a Bill , makes 
the Bill to be antient; fo2 if it be newly erected there cannot be 
ſolirus curſus aquz towards that Bill : Fo2 which Reaſons the 
Judgment in the O2iginal Action was affirmed in Hillary-Term, 
Primo Willielmi : But the Chief Juffice was of Dpinion, that if 
the Cauſe had been tried upon ſuch a Declaration, that the Plain- 
tiff ought to pzove his Pzeſcription, 02 elle he muſt be INonſutt, 


Anonymus. 


NE was Jndiced fo2 dzinking of an Þealth to the Pious 

- I Pemoyy of Stephen Colledge, who was Executed at Oxford 

fo2 High Treaſon. HÞe--was Fined x000 1]. and had Sentence to 

ſtand in the Piſlozy, and was o2dered to find Sureties fo2 his 
good Behaviour. -.  !.. 


= J 


© Rex. verſus Roſcycl, 


7TH E Defendant was a Non-confoqmit Pinifter, and Jt- 
-dicted fo? Þigh-Treaſon, in Pyeaching of theſe wows, viz. 
Why do the People (i»»endo the People ofEngland) make a flock- 
ing to the King (innuendo Cardlum Secundum,) under pretence of 
curing the Kings Evil, which the King cannot do ; but we are the 
Prieſts and Prophets to whom they ought to flock, who by our 
Prayers can heal them. 
We have had rwo Wicked Kings now together ( inmexrdo Caro- 
lum Primum, & Carolum Secundum) who have ſuffered Popery 
ro be introduced under their Noſes, whom I can liken to 


none but wicked Feroboarw, and if they (innuezdo, the People, 
ec.) 


- 1990 


/ 
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&c.) would ſtand to their Principles, I make no doubt but to 


Conquer our Enemies, (in endo, the King and all his Loyal 
Subjects) with Rams Horns, broken Pitchers, and a Stone in 
a Sling, as in the time of old. 


Upon this Jndigment he was arraigned, and pleaded Nor 
Guilty, and was Tried at Bar, and found Guilty of High 
Treaſon upon the Evidence of two Women. And the Court 
having aſſigned Mz. Wallop, By. Pollexfen, and Mz. Bampfield 
to be his Council 3 they moved tn Arreſt of Judgment. 

Firſt, That the Wows diſcharged of the Innuendo's, if ta- 


ken ſeperate, 02 altogether, have no tendency to Treaſon. The 


firſt Paragraph doth not impo2t any Crime ; and ro ſay thar we 
have had two wicked Kings, may be a Miſdemeanoz, but 'tis 
not Treaſon, either by intendment of the Death of the King, 
02 by levying War againſt him. 

The Crime ſeems to conſiſt in the nert UWozds, which are 
(if they would ſtand to their Principles, ec.) This ſeems to ſtir up 
the People to Rebellion, but as they are placed in the Jndia- 
ment, they will not admit of: ſuch a Conſfrugion, neither as 
they have reference to the wozwds pyecedent, 02 as they ſtany 
by themſelves. 

The wowds which go befoze are, viz. We have had two wicked 
Kings together. Tis not erpteſſed what Kings, o2 when thep 
Reigned, which is very uncertain (Er £ ipfi ad fundamentalia ſua 
ſtarent) which wozd ipſ1 is relative, and muſt refer ad proximum 
antecedens,. and then it muſt be ipſi Reges) which is the pzoper 
and natural ſenſe of the wows. | 

But now if the Innuendo's muſt be incerted, it muſt be under 
ſome Authozity of Law, either to deſign the perſon 02 the thing, 
which was not certain befoze, that the intention of the Party 


ſpeaking, may be moe eaſily collected ; and this is the moſt pzo- 
per Dffice of an Innuendo. 


4 Co. 17. 


Jt will not change the meaning of the wows, fo2 that is to Hod. 45. 


make them till mote incertain. 

Now moſt of the Innuendo's in this Indictment are naught, 
becauſe they do not aſcertain the ſubject matter. 

Firſt, by the wozyd People (inz«endo the People of England) 
may be as well intended any other People, becauſe there was no 
previous Difcourſe of the People of England. 

Then follow theſe wowg, We have had two wicked Kings 
now together, ( #»»#endo Ring Charles the Firſt and Second 
which map be as well intended of King Ethelred and Alfred, 
becauſe the wo2ds denote a time paſt, and therefo2e cannot poſ- 
ſibly intend the King, of whom there was no pzecedent Diſ- 


courſe, 


2 Cro. 126. 
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courſe, And the Rule fs, De dubiis & generalibus benignior Sen- 
tentia recipienda ell. 

7Seſives, thoſe wozws are fnſenſible, and indeed impoſſible , 
fo2 we cannot have two wicked Kings rogerher, ft ought to be 
ſucceſſively. 

Then to ſay, we ſhall Conquer our Enemies, cannot be in- 


tended the Enemies of the King, becauſe the wow Enemies is 
of a large (ſenſe; fo2 Wan, by reaſon of his Sins and Jnfirmt- 
ties hath many Enemtes, and poſſibly (fuch might be intended. 

Jf therefoze it be doubtful what Enemies were meant, if it 
ſhall not be in the power of a Clerk, by an innuendo to make 
TWows of another (enſe than what they will naturally bear, no2 
to help where thep are inſenſible, as in this Caſe : Jf there was 
no pecevent Diſcourſe either of Kings, People, 02 Enemies, 
which muſt be p2oved by the Evidence, then ts this Indictment. 
naught, and therefoze Judgment ought to be arreſted. 


My. Attozney and Solliciter contra. 

'Tis latd in this Jndiament, that the wozwds were wake ta 
ſtir up Rebellion, and to depoſe the King, and 'tis ſo found by 
the Qerdic of twelve Yen. F of 

That: which aggravates the offence is, That it was ſpoken in 
a publick Aſſembly to the People, which muſt be intended the 
JPeople of England, fo2 to ſuch the Defendant P2eached, and 
ta them he declared the power given unto him by God, to heal 
them by Ptayer : Then he tells them that their King is wicked, 
and having inſinuated this Ooctrine into their Yinds, he then 
| bids them ſtand to their Pqinciples in oppoſing and ſubduing 

wicked Kings. 

'Tis objected that there ought to have been a pzecedent Dil- 
courſe of the King, but the Pzeſidents are otherwiſe. 

Jn 33 H. 8. Rot. :7. There was an Jndicnment againſt the 
Lozd Grey, fo2. wows ſpoken againſt the King, without ſetting 
| f2th any pzecedent Diſcourſe of him. 

So was mp Low Cobham's Caſe in 12 Jac. fo2 that- he pro- 
ditorie dixit & pro palavit hac verba, viz. It will never be well for 
Ergland, until-the King and his Cubbs are killed, without an Aver- 
nient that the wozwds were (poken de Rege. 

And in William's Caſe, Repozted by my Lo2d Rolls, who was 
Judicted fox Þigh Treaſon,f02 wiiting two Books, in which were 
many Trajterous Aﬀertions, but no Averment of any p2evious 


Diſcourſe concerning the King, all theſe Indiaments were thus, 
v1Z. Dixit fuch wozws de Domino Rege. 


There- 


— 
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Therefoze the Ttdiament fs good fn fowm if the wowds theres 


{1 contained amount to Treaſon; now they do impozt Treaſon 
02 not, if they do (mpo2t it, then tis unneceſſary to aver that they 
were ſpoken de Rege, becauſe it cannot be intended to be Treaſon 
againſt any other King. | 

Jf a Yan Hould lay that he would go to Whitehal ard kill 
the King 3 *tts not neceſſary to averr any p2ecedent Difcourſe de 
Rege. | 
' Jn Adqtons on the Caſe fo2 Tlows, there muſt be an Averment 
of the perſon, becauſe many men are of the ſame Name 3 but in 
Jndictments the fozm wil govern the Caſe. 

Several Traitozs have ſuffered Death in ſuch Caſes as this 
at Bar, and many learned Men in all Ages have attended this 
Court, aud this Dbjeaion was never made till now } and there- 
fore the Pyeſidents being without this Averment de Rege, where 
= overt Act is by wozds, Judgment was pzayed againſt the Jt- 
oner, 


Curia. CUows map be an overt Act; but then they muſt be 
a _ and poſitive, as platnly to denote the intention of the 

peaker, 

Jf a Yan (ould tell another that he would dzive the King out 
of England; there needs no averment that ſuch wozwds were (poken 
de Rege, becauſe they tend immediately to depoſe the King 3 but 
if he had ſatd that he would go to Whitehal and deſtroy his Ene- 
mies, that is not Treaſon without an Averment, &c. Judgment 
was arreſted. 


——— 


Term. Sancti Hill. 
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Pool verſus Trumbal. 


25 Car. 2. ÞE Defendant was ſued in the Spiritual Court fo 
CaP. 5. | * Dilapidations, and pleaded the general Pardon by 


which all Offences, Contempts, Penalties, ec. were 

pardoned 3 and fo2 this reaſon he pzayed a ]PNohibiti- 
on, but it was denied, becauſe the Statute never intended to 
pardon any ſatisfaction fox Damages, but only to take away 
Tempozal Puniſhments, 


Dorrington verſus Edwin. Mich. 36 Car. II. 
Rot. 277. 


&: Fx win GC Cire Facias againſt Pledges in a Replevin bzought by Pleint, 
ye againſt x Þ ſetting fozth, that John Temple did levp a Pleint in the 
pledges in R&- Sherifls Court of London, fo? the taking of thzee Baggs of Bony, 
Nine 7 fn which Suit he found Pledges de proſequendo & de retorno ha- 


bendo, if it ſhould be awfragd. 
That this Pleint was-tran(mitted out of that Court into the 
*If it by not Huſtings , and bp * Certiorari removed into the Kings-Bench, 
*Recors ir WHELE the PPlainttff declared as afozeſaid, &c. 
might have FDorrington avowed the taking, &c. and Temple was Non- 


been remov' 


been re cyjted and thereupon a Retorn' Habend' was awarded to the She- 


Dalr. 425. riff, who returned elongar”, CC. 
9g Hob.6. 58. 


3; - php Then a Sci. Fa. was bought againſt the Pledges upon the 
EN. B.74.F, Statute of Weltm. 2. which pzovides that where Lords upon Re- 
Dalr. 273, plevins cannot obtain Juſtice in Inferiour Courts, againſt rheir Te- 

nants, when ſuch Lords are attached at their Tenants Suits, they 


may 
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may have a Recordari to remove the Plea before the Juſtices, 
&&+c. ard. the Sheriff ſhall not only take Pledges of the Plaintitt 
ro proſecute his Suit, but alſo to return the Cattle if a Return 


be awarded, &@*c. 


The Defendants appeared and pzayed Oyer of the Certiorari, 
which was returned by the Mayo2 and Sheriffs only without the 
Aldermen, 

And upon a Demurrer the Queſtion was, TUhether a Scire Fa- 
cias will lie againſt them by virtue of this Statute, thep being 
only Pledges in Replevin bzought by Pleint without TUrit. 


This Caſe was argued by 92, Pollexfen fo2 the Defen- 
dants, 


And fo2 the Defendants it was ſaid, that they could not be 
charged by this Scire Facias, becauſe the Pleint was removed by 
Certiorari, and thereby the Plaintiff Dorringron had loſt the be: 
nefit he had againſt the Pledges in the Sheriffs Court. 

This Caſe was compared to other Actions fn inferio2 Courts, 
which if removed by Habeas Corpus the Bail below are diſcharged 
of courſe. 

By the Common Law there were no ]ledges of Retorn' ha- Dyer 246. 
bend. fo2 befoze this Statute the Sheriff could not make a Re- 
plevin without the King's TUrit : Mow he hath power to take 
Pledges ; but if he will make deliverance of the Hoods ad que- 
relam alicujus ſine brevi, the fault is ſtill in him 3 fo2 he may 
* compel the Party to bzing a Crit, and then the Pledges will * Dalt. 434 
be [fable, becauſe it will appear who they are. 

And therefoze it hath been adjudged, that where a Replevin jg Cre. Car. 446. 
bzought by TUrit the Sheriff cannot make: deliverance without | 
taking Pledges, becauſe if the Plaintiff ſhould recover, he hath 
a remedy againſt them bp Scire Facias ; but if he recover upon 
a Replevin bzought by Pleint, the Judgment ſhall not be avoided | 
by afligning the want of. Pledges foz Erroz, becauſe in ſuch Caſe <* ©: 59+ 
the Sheriff is not by Law obliged to take Pledges. 

2. This Scire Facias is bzought- too ſoon, fo2 there ought to 
go an Alias & Pluries Retorn' habend. before the Return of E- 


longata, and then, and not befoze, the Scire Facias is pzoperly 
bought, 


The Pledges are anſwerable, and the Scire Facias is well E contra. 
bought, and this grounded upon the Statute of W. 2. which 
direds Pledges to be taken befoze the delivery of the Goods : d 
k | takes 
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22 & 23 Car.2, 


Cap. 10, 


takes notice that Replevins were fued in inferio2 Courts by the 
Tenants againſt their Lozds, who had diſtrained foz Rents due 
fo2 Services 02 Cuftoms 3 and that ſuch Lows could not have 
Juſtice done in thoſe Courts, and therefoze to remedy this miſ- 
chief the Statute gives the Writ Recordare, &c. to remove the 
Pleint befoze the Juſtices 3 and becauſe ſuch Tenants, after they 
had replevied their Cattle, did uſually ſell them, ſo that a Re- 
torn could not be made to the Party diſtraining, therefoze it dt- 
recs that the Sheriff ſhall take Pledges fo? returning the Beaſts, 
if a Return ſhould be awarded, which would be to {ittle purpoſe 
tf ſuch Pledges were not liable upon the Retorn of Elongar. 

Now as to the removing of the Pleint by Certiorari that makes 
the Caſe mote ſtrong in the Plaintiffs behalf, becauſe the Re- 
cod it ſelf una cum omnibus ea tangen. is removed; but by an 
Habeas Corpus the perſon is only removed, and the Court hath 
thereby a Juriſdiction over his Cauſe, which the inferio2 Court 
bath loſf, becauſe it hath loſt his Perſon. 

'2. This Scire Facias is not bzought too foon, as hath been 
objected, fo2 'tis fn vain to-bzing an Alias & Pluries after the 
Sheriff had returned Elongar' ; 'tis like the common Caſe where 
a Scire Facias ig byought againſt the Bail and Non eſt inventus 


F returned, after which there never was an Alias oz Pluries 
-AP1AS. 


And afterwards in Michaelmas-Term following Judgment was 
given that the JPledges are liable. 


Palmer verſus Allicock. 


P the Statute of Diſtribution of Jnteſfates Eſtates 'tis 

povided, Thar in caſe there be 'no Wife then the Eſtate 

of the Husband dying inteſtate ſhall be diſtributed equally a- 

mongſt the Children, and if no Child, then to the next of Kin 

of the Inteſtate in \equal degree, and to thoſe who legally repre- 
ſent them. 

A Yan died inteſtare having no Wife at the time of his death, 
and but one Child, who was an Infant, afterwards Avminiſtra- 
tion was granted of the Fathers Eſtate durante minore zrate 
of the Child who died befoze the Age of ſeventeen, 

Then Adminiſtration was granted by a peculiar to the nert of 
Kin of the Jnfant, and an Appeal was bzought in the Arches 
by the next of Kin of the Father to revoke that Adminiſtration, 


Jn 


J_ CO 


COI—_ 


H "= 6 Car! Il. in Banco Regis, 1684. 


Jn a Pyohibition the Queſtion was, Whether Adminiſtration 
de bonis- rion, &c. of the firſt Jnteſtate ſhall be granted to the 
next of Kin'of the Father 02 the Child ? 


MW, Pollexfen argued this Term fo? the Plaintiff in the ]Þ20- 
hibition, v1z. : 

That the Statute n\ves a power to the Dzdinary to take Bonds 
of ſuch perſons to whom Adminiſtration is committed, the Founs 
of which Bonds are expreſſed in the Act, and the Conditions are 
_ make a true and perfect Jnventozy, and to erhtbit it into the 

egiſtry, 

De bath alſo a power to diſfribute what remains after Devts, 
Funeral Charges and Exrpences, 

Thus the Law ſtands now, 


F Then as to the Caſe at the Barr thee things are to be con- 
dered 2 

1. Jf a Man dies inteſtate leaving two Sons and no (7life, 
cach hath a Yoiety of his perſonal Eſtate immediately veſted 
in him, (o that if one Bzother ſhould afterwards die inteſtate the 
other ſhall have the whole. ” 

2. Jf. an Jntereſt be veſted in two, then by this Statute the 
like Intereſt is veſted in one, (o that if he die Jnteſtate his Av- 
minifkrato2 ſhall have the Eſtate. 

3. Jf co, then the conſequence will be, that in this caſe Admi- 
niſtration de bonis non of the firſt Inteſtate ſhall go to the next 
of Kin of the Jnfant. 

Þy Intereſt is meant a Right to ſue fo2 a ſhare after Debts 
paid, which Intereſt every perſon hath fn a choſe in action: gg if 
a Man Doth covenant with two, that they ſhall have ſuch an 
Eſtate after Debts paid, an Intereſt veſts in them by this Co- 
venant, and if they die, it goes to their Erecuto2s, ſuch alſo is 
the Intereſt of everp Reſiduary Legatee. 

Now if any of them die befoze the Reſidue can be diſfributed, 
the Tife 02 Childzen of him ſo dying ſhall have ft. 

And to make this moze clear it will be neceſſary to conſider 
how the Law ſtood befoze the making of this A. | 

At the Common Law netther the TUlſife, Child o2 nert of Rfn 
had any Right to a Share of the Jnteſtates Eſfate, but'the D2di- 
nary was to diſtrtbute it accodwing to his Conſctence to ptous 
Ciſes, and (ometimes the TUlife and Childzen might be amongſt 
the number of thoſe whom he appointed to receive it; but the 
Law entruſted him with the ſole diſpoſition of it. 


J 2 Aftet- 


2 Inſt. 399. 
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:;E.. c19. Afterward by the Statute of Weſim. 2. he was bound ta pay the 
Jnte ſtate's Oebts ſo far as: he had Aﬀets, which at the Common 
Law he was not bound to Do, and an Agion of Debt would then, 
and not befo2e, lie againſt him, if he did alien the Goods and not 
00. 27 pay the Oebts. 
verſus Fox. Then the Statute of * 3x E. x. was made, by which he was im- 
* 31 E.1.c.11. ngwyed to grant Abmſtration to the next of Rin, and moſt [awful 
1 Inſt. 733. b. Friend of the Jnteſtate 3 and by this Statute the perſon to whom - 
: Jall. 397 ., AdMiniſtration was committed might have an Action to recover the 
Bk. Inteſtate's Eſtate, fo2 at the Common Law he had no remedy. 
ut then afterwards the Statute of 2x H. 8. cap. 5. Enacs, 
That the Ordinary ſhall grant Adminiſtration to the Widow or 
next of Kin of the perſon deceaſed, or to both ; and this was 


the firſt Law which gave any Jntereſt to the TWWife, to whom Ad- 

miniſtration being once granted the power of the Odinary was 
Hob. 83 Determined, and he could not repeal it at his pleaſure as he might 
: Cro0.62,202. Af the Common Law, 

But after the making of this Statute many miſchiefs did ll 
remain, becauſe the Adminiſtration being once committed, the 
perſon to whom {t was granted, had the whole Eſtate, and the 
reſt of the Relations of the deceaſed were undone 3 and there- 
foze if his Childzen were under Age, 02 beyond the Seas, and a 
Stranger had got Adminiſtration, ft would have been a Bar 
to them. 

' And thus it continued many years, the Dzdinary till making 
diſtribution as he thought fit, taking only a Bond from the per- 
ſon to whom he granted Adminiſtration fo2 the purpoſes afozeſatd, 
and ſometimes to diſpoſe the Surplus after Oebts and Legacies, 
as he ſhould direct , and no Þ2ohibition was granted to remedy 

TRY theſe inconveniences till about the 12th year of King James 
00.%- the Firſt 

But now by this Act a good remedy is- pzovided againſt theſe 
miſchiefs, and *tis ſuch which takes away the Cauſes thereof, 
which is, that the Adminiſtratoz ſhall not have the whole Eſtate, 
but that a Diſtribution ſhall be made. 

The Title of the Act tews the meaning thereof to be fo2 the 
better Settlement of Inteſtates Eſtates, and the Body of it 
ſhews how Diſtribution (hall be made 3 ſo that ſuch Bonds which 
were uſually giben by the Adminiſtrato2 befoze this Law to make 
Diſtribution, as the Oxdinary ſhould direc, are now taken away, 
and other Fozns are p2eſcribed; and there can be no remedy 
taken upon ſuch new Bonds till the Ozdinary hath appointed the 
Diſtribution, fo that in effect this Ac makes the UUil1 of a per- 
ſon dying inteſtate, and tells what ſhare his Relations ſhall have ; 


and 
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and 'tis pzobable that the Cuſtom of London might guide the 
Parliament in the making of this Law, which Cuſtom diftributes 
the Eſtate of a Freeman amongſt his Cite and Childzen, 

This ſhews that an Intereſt is veſted in them, which goes to 
the Adminiſtrato2, ths conſequence whereof is very conſiderable, 
fo? if ſuch Childzen ſhould marry they have a Security by this 
Ac that a Potion ſhall be paid; and if the TUife ſhould take 
another Þusband he will be entituled to her ſhare, and this may 
be a means of giving credit in the Wold, when the certainty of 
their 1oztions are (0 well known and ſecured, 


'Tis ſuch an Jntereſt which is known in the Law and map be 5 Co. 24- 


compared to that in Sir Thomas Palmer's Caſe, who ſold 1600 
Co2d of Wood to a Yan, who aſſigned it to another, and af- 
terwards the Uendoz ſold 2000 Cop to one Maynard to be taken 
at his Elecaion, the Aſſignee of the firſt perſon cutt 600 Com 
and Maynard catried it away, thereupon an Action was bzought 
and the 1laintifi- hav Judgment, becauſe the firſt Uendee had 
an Jntereſt veſted in him which he might well-- aſſign. 

This Caſe is a plain pzoof that a Yan: may have an Jntereſt 
in a Chattle without a Pzoperty, and ſuch an Jntereſt which gives 
the perſon a remedy to recover, and where there js a remedy there 
muſt be a Right, fo2 they are convertibles, 

'Tis not a new thing in the/Law that a contingent Jntereſt in 
the Anceſto? ſhall (urvive to the Deir 3 as if a Man be ſeized of 
the Manno2 of S. and covenants that when B. ſhall make a Feoff: 
ment to him of the@ anno? of. D. then he will ſtand ſeized of the 
ſaid Banno? of 5. to the uſe of the Covenantee and his Heirs, 
who dyed- leaving Jſſue an Heir, who was then an Jnfant, B. 
made a Feoftment to the Covenantoz accozdingly ; it was held that 
no Right deſcended ta.the Heir of the' Covenantee, but only a 
poſſibility-of an Cſe which might have veſted in the Anceſtoz, any 
therefoze the Peir ſhall claim it by deſcent. 

'Tis like a Debt to be paid at a day to come, which is debicum 
in przſenti though ſfolvendum in fururo, and though the Obligee 

cannot have an Action befoze the dap fs come, yet ſuch an Intereſt 
is veſted in him that he may releaſe it befoze that day, aud ſo bar 
himſelf fo2 ever. 

Now if this Ac makes a Till it ought to be conſtrued as 
ſuch, and it cannot be denied, that if this Caſe had happened 
o_ a (Will the Executo2 of the Son would have a very good 

tle, 

'Tis a weak Dbjection to affirm that this Law was made to 
eſtabliſh the pzactice of the Eccleſiaſtical Courts, and that 'tis 
only explanatory of the Statutes:of Ed. 3. and H. 8. becauſe 'tis 


plathnly 


| 4QQan 


Wood's Caſe, 
cited in Shel- 


leys Caſe, 
1 Co. gg. 


Lit, SeR. CI2, 


Hill 36 Car. Il. in Banco Regis, 1684. | 


plainly introvuctozy of a new Law, foz Diſtribution is now made 
otherwiſe than it was befoze. \ 

2. An Jntereſt is veſted where there is but one Child. 

Fo2 the better underſtanding of this Point the Clauſe fn the 
Ac ought to be conſidered, which is, viz. If there be no Wife then 
to be diſtributed amongſt the Children, if no Child, then to the 


next of Kin of the Inteſtate ; upon which Clauſe theſe Objections 
have been made. 


ObjeR. 1. That 'tis inſignificant, becauſe the Statute of H. 5. 
nives the right-of Adminiſtration to the Chfld, 


2. That Diſtribution cannot be made where there is but one. 


3- That this Clauſe ought to be conſtrued accowing to the 
Law in the Spiritual Courts. 


Anſw. Now as to the. firſt Dbjeaion 'tis truez that beto2e this 
Act the Child had a Right of- Adminiſtration, but that Right was 
only perſonal ; :ſo' that if he had died befoze he had adminiſtred his 
Executo? 02 Adminiftrato2 could not have it.'/- | 

7Beſidgs, manp inconveniences did attend this perſonal Right 
< HEN *which are now pzevented by the veſting of an 

ntereſt. ;: 

Fo2 when the-Right was perſonal and. the *Adminiſtrato2 gave 
Bond with Sureties to adminiſter truly, and-the Ddinary had 
appointed Diſtribution to be made, the Admfniſtrato2 was bound 
to perfoun it though not in equal degree 3 and if he died befoze the 
Eſtate was got in,. it was loſt fox ever. | 

But now by this Clauſe Diſtribution muſt be made: equally, 
viZ. one third part 'of the Surplus to the TUiﬀfe, the reft by equal 
poztions to the Childzen, \o'that what was- very incertain befoze, 
and almoſt at the Till of 'the O2dinarp, fs now reduced to a cer- 
tafnty 3 and therefoze an Jntereſt muft veſt in ſuch perſons to 
whom ſuch equal Diſtributions of filial Poztions are given, 


2. Objed. That Diſtribution cannot be made where there ts 
but one Child. | 


Anſw. This alſo is true in p2o0pziety of Speech and taking the 
Wow diſtribute fn the ſtrict ſenſe. 


Put this was never tutended by the Statute as may plainly 
appear upon the conſtruction of the whole ; fo2 the 7102p Children 
doth comprehend a Child and mo2e, and the fozm of the Bond 
directed by this Statute is that the Adminiſtrato2 ſhAl deliver 
the Goods to ſuch perſon and perſons, &c. which ſhews that one 


is 


| 
| 
| 
| 
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is compehended, and therefoze Diſtribucre in this Caſe fs no 
moe than Tribuere, and muſt be (o taken. 

The Parliamenr never intended that Diſtribution could not 
be made where there is but one Child, as may be eaſily colleged 
wow the reaſon of the thing and the inconveniences which would 
enſue, 

1ſt. Jf a Yan (ould die leaving a Wife and one Child, the 
TUife would be entituled to one thirv and the Child to the 
other two thirds of the perſonal Eſtate ; now if the Child ſhall 
have two thirvs being compehended under the CUozd Children ; 
what reaſon can be given why he ſhould not Have the whole where 
there is no Wife, which he could not have if the Tozd Children 
did not comprehend Child in this Caſe, 

2dly, Jf a Yan hath a perſonal Eſtate to the value of 2000 1. 
and dieth leaving Jſlue thire Sons, but hath in his life time made 
pmoviſion fo2 the ſecond Son ta the value of 1000 |. the eldeſt 
©0n dies inteſtate ſhall the youngeſt be totally excluded from the 
remaining 1000 |. becauſe there is none left to have diſtribution, 
his ſecond B2other being p2eferred in the life time of his Father 
by an equal poztion with what remains, 

3dly, Jf the Father hath a Son married, and two Bothers, 
any dies fjnteſtate, now if His Eſtate ſhould not be veſted fn the 
Son, then if he ſhould allo die inteſtate, his Tlife could have 
nothing, but it would go to the Uncles ; and this would be a very 
hard conſtruction of this Law to carry the Eſtate to the UIncles 
and their Erecutos from the Son and his Adminiſtrato!. 

But there is a Caſe which pzoves that a Child is intended by the 
TUopw Children, tis between Amner and Lodington cited in Ma- 
thew Manning's Caſe, which was, A Man being poſſeſſed of a 
Term fo2 years deviſed it to his TUife fo2 life, and after her death 
to her Children unpzeferred, and made her Executrir and djev, 


the married again and had but one Daughter unpreferred, and 


after the death of the Bother this Executowy Deviſe was held 


good to the Daughter, though it was by the Mame of Children, 
and ſhe enjoyed the Term. 


3- Object. That this Ac ſhould be conſtrued accowding to the 
Spiritual Law. 


Aniw. That cannot be, fo? all Statutes ought to be erpounded 
accowwing to the Rules of the Common Law and not accowwing to 
their Law 3 fo2 they have no Law which gives power to ſue, no2 
to diſtribute to the TUlife 02 next of KRinz but the uſual courſe was 
fo2 the Dzdinary to diſpoſe of Jnteſtates Hoods to pious uſes. 


Then 
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4 Co. 51. 
Ognel's Caſe. 
1 Cro. 106, 


E contra. 


Cro. Car. 208. 


Then admitting this to be an Jntereſt veſted, the conſequence 
will be that it (ſhall go to the Abminiſtratoz, and then Admint- 
ſfration muſt be granted where the Eſtate legally ought to go, 

The Adminiſtration of the Husband to the Goods of the TUife 
is grounded upon this reaſon, becauſe the Marriage fs quaſi a 
gift to him in Law, 

Jt was not the only miſchief befoze this Law that the Admt- 
niſtrato2 run away with the whole Eſtate 3 fo2 if a Wan died 
inteſtate leaving but one Son then beyond Sea, and Adminf- 
ſiration was granted to a Stranger, he who had right could not 
appeal after fourteen days, which the Son. could not do at-that 
diſtance, and ſo by this means a wongful Adminiſtratoz was 
entituled to the whole, and he whoſe right it was had no remedy 
to recover at his return. 

But now this inconvenience fs likewiſe redzeſſed by the Sta- 
tute of Diſtributions, fo2 when the Son returns he may put the 


Bond in ſutt ; and fo? theſe reaſons it was pzayed that the JÞ20- 
bibition might ſtand. 


M1, Williams argued fo2 the. Defendant in Eaſter-Term » Ja- 
cobi z the ſubſtance of whoſe Argument was, that though the 
Plaintiff had gotten Adminiſtration, yet no Jntereſt was thereby 
veſted in him, but that the Appeal was p2oper ; and fo2 this he 
cited the Caſe of Beamond and Long, which was Baron and Feme 
Adminiſtratrir of her fozmer Pusband recover in Oebt ; the Feme 
died, the ſurviving Pusband b2ought a Scire Facias to have Ere- 
cution 3 and vpon a Demutrrer all the Court, but Hide, agreed 
that the Scire Facias would not ite fo2 the Dusband alone, becauſe 
it was a debt demanded by the Avminiſtratrix in auter droir. 

This Statute hath not wholly altered the Common Law in 
this matter ; ft only limits the ÞPP2acice of Eccleſiaſtical Courts 
and makes p2oviſion fo2 particular purpoſes, viz. That Diſtrt- 
bution ſhall be made to the TUife and Chfldzen, and their Chil- 
d2en, which is (o far intronucozy of a new Law, but no far 
ther 3 (o that the Right of Adminiſtration. (is as it was befoze, 
and therefoze muſt be granted to the next of Kin of the Father. 

This Court hath no power to grant a Þ2ohibition in ſuch a 
Caſe, and if it ſhould, 'tis the firſt which ever was granted of 
this kind, fo2 it ought not to be determined here, but in an Ec- 
cleſiaſtical Court, which hath an oziginal Jurisdiction of this 


. Cauſe, and the Appeal fs in proprio loco. 


To which 2. Pollextcn anſwered, that the contrary was very 
plain, fo2 here have been many P2ohibittons granted even upon 


this 


ti 
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this very Act 3; and the Queſtion now befoze the Court is not con- 
cerning the manner of Ofſtribution, but the Right of Adminiſfra- 
tfon, whether any Jntereft is veſted 1 the Son 02 not ? 'Tis true, 
the Effate tn Law goes to the Adminiſtrato2, but the Jntereſt and 

recover the Cſtate goes to the Son.; (0 


Right to ſue fo2 any to recover ty | 
that if wb aſt he is .in_acaual poſſeſſion, his Admint:- 
ſirato2 Hill-have-it *t9 pay Debts%and{tq diſtribute; &c. 


[ 
Trr-the Caſe of a 7Uill, if a Yan ſhould deviſe His Eſfate to 
his (tife.and Childzen-gfter Debts and Legacies patd, an Jntereſt 
veſts if hoſe Chitdzens whfch doth! not-differ from the Caſe at 
the Bar, but that in the one Caſe the Teſtato2 makes the ({lill, 
and in the other 'tis made-by an-A& of Parliament. 

Some Jnconveniencies have been already mentioned if the Law 
ſhould be. otherwiſe taken. but there be many moze 3 fo2 if no Jn- 
tereſt ſhould veſt inthe. Child till. actual Diſtribution he could 
neither be truſted fox his Education '02 Neceſſartes whilſt living, 
and no body. woitld, bury him if He' ſhould Happen to dfe befoze 
the year and a day, fo2 the Funeral Charges would be {oſt. 

Jt will likewiſe occaſion delays in Adminiſtratozs to make Df- 
ſtribution in hopes of gatn, neither wtll any honeſt man take an 
Adminiſtration upon 'himſelf, becauſe he can neither pay Yony 


ſafely, 02 take a Releaſe, to2 if the Jnfant die befoze Diſtribution 
it is void. . © | 


ut notwithſtanding theſe Reaſons the Court gave Judgment 


in Michaelmas-Term following, That a Conſultation ſhould go, 
the Chtef Juſtice betng abſent, 
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Coram Georgio J cfferics Mi? Cipital Taſlic. 
Franciſco Wythyns Mar | 


Richardo Holloway Mz/, $7ufticiariis. 


Thoma Walcbt Mir, | 


Rex verſus Marſh, and others. 


Ames Marſh, John W. and John L. were indicted upott the Co- 
roners Inqueſt fo2 the Yurder . of R. D. at H. in Kent ; ann 
upon this Jndictment they were arraigned and tried at the 
"Barr this Term. 

The Fac upon the Evidence appeared to be, that the Pqiſoners 
were Cuſtom-Houſe Dfficers, who ſuſpeating that Come Wool 
would be tranſpoztevd, went to the Sea-ſide tn the Night time, 
where there happened an Afray, and the Pyiſoner Marſh was twice 
knocked down, and recovering himſelf ſhot thedecealed ; they were 
all acquitted of the Murder 3 and then upon complaint made that 
Marſh was only found guilty upon the Cozoners Enqueſt, two of 
the ſatd Jury were now ſwomn fn Court,who depoſed,that they upon 
the Cozoners Enqueſt found the Judictment againſt Marth alone, 
which Indictment was in Engliſh ; but that one J.D. who was then 
Mayor of H. and who bp virtue of that Dffice was alſo Coroner, 
took the Indictment and told the Jury it muſt be turn'd into La- 


tin, which was done, and he then inſerted the Names of the 


two other Pziſoners now at the Barr, whereupon the ſaid Y2, 
D. was now called, and he appearing was bound in a Recognizance 
to anſwer this matter 3 and the two Pziſoners, who were acquit- 
ted, were likewiſe bound to p2oſecute him, and the Jury Wen 


were owered to put their Afﬀidayic fn waiting, and ſwear it in 
Court, An 


———_ ll... —_— 7 PI-"Y 
ll_——_—_—_— 


Paſch. 1 Fac. Il. in Banco Regis, 1 685; | 67 


c<—— . -——_— 


found guilty 3 but having ſpoke with the Joſecuto2 in the long 
Cacation he was only fined 20 Nobles in Michaelmas-Term. 


* 


-Roberts verſus Pain, 


N a-Pohibition to the. Court of Arches, the Caſe was : The Prohibition 
Plaintiff was pzeſented by rhe Yayo? and Aldermen of Briſtol 9 graces 
to the Pariſh Church of Chriſt-Church jn the ſai City, and the poral 10G may 
Defendant tibeiled againſt Him becauſe he was not 23 ears of enſue. 
Age when made Dcacon, no2 24 when he entred into the Dwwers 
of a Pricſt ; and the Statute requires that none ſhall be made a ;; piz.c «2. - 
Miniſter 02 admitted to pzeach being under that Age. 

The reaſon now alledged fa2 a ]2ohibition was, becauſe this 
Matter was triable at Law, and not in the Spiritual Court, 
becauſe if true, a Tempozal Loſs, viz, Depzivacion might 
follow. 

But the Court denied the ]P2ohibition, and compared this Caſe 
to that of a Ozunkard o2 ill Ltoer, who are uſually puniſhed in 
the Eccleſiaſtical Courts, though a tempozal loſs may enſue 3 and 
if P2ohibitions ſhould be granted in all Caſes where Depaivation 
ts the conſequence of the Crime, it would very much lefſen the 
Paactice of thoſe Courts, 


David Burgh's Caſe. 


5 Pariſhioners of St. Leonard Foſter Lane, gave this 
Dan (who had a TUife and five Childzen) 5 1. in Bony to 
remove tnto another Pariſh, upon Condition that if he returned 
in 40 days that he ſhould repap the Yony; he removed acco- 
dingly and ſfayed away by the ſpace of 40 days; the Pariſh ta 
which he removed obtatned an Dwder upon an Appeal fo2 his ſettle- 
ment in the laſt Pariſh, where he was lawfully an Jnhabitant ; 
which Oper being removed into this Court and the Watter ap- 
- pearing thus upon Afidavirs, they declared their Opinion only up: 
on the Dyer to remove, viz. That the Ban had gained a Settle- 
ment in the Pariſh to which he removed ; fo2 he being an Jnha- 
bitant there fo2 ſo long time, as was required by Law to make a 
Settlement, and not diſturbed by the Officers, they were remiſs 
in their Outy, and the Court would not help their negligence. 
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Dominus Rex verſus Dangerficld. 


wherein be had accuſed the King (when Duke of York) 

that he had hiredHim to kill the late King Charles, &c. 

And on Fryday, June 20. Þe was bought to the Barr 
where he receſved this Sentence, V12. 

That he ſhould pap the Fine of 500 |. That he ſhould ſtand twice 
in the Ptſlozy, and go about the Hall with a Paper in his Þar 
ſignifying his Crime 3 That on Thurſday next he ſhould be whipped 
fromAlgate to Newgate 3 and on Saturday following from Newgate 
to Tyburn, which Sentence was executed accodingly; and as he 
was returning ft a Coach on Sarurday from Tyburn one My. Ro- 
bert Frances a Barriſter of Greys-Inn agked him tn a jeering man: 
ner, whether he had run his Þeat that day ? who replied again to 
him in (curriloug wozds 3 whereupon M2. Frances run him jnto the 
Eye with a ſmall Cane. which he had then in his and, of which 
wound the ſaiv 2. Dangerfield died on the Monday fotfowing. 

A}, Frances was indicted fo2 this Purder , and upon Not- 
guilty pleaded was tried at the Old-Bayly, and found gutlity, 
and executep at Tyburn on Fryday, July the 24th. in the ſame 


year. 


Tz Defendant was conviced of publiſhing a Libel 


Mr. Baxter's Caſe. 


E was a Nonconfozmiſt Biniſter, again whom an Tnfoz- 
mation was erhibited fo2 wiiting of a Book which he Entt- 
tuled A Paraphraſe' upon the New Teſtament ; and the Crime 


alledged againft him in the ſatd Tnfoznatton was, That he in: 
tending 
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tending to bzing the Poteſtant Religion fnto contempt, and 
Ifkewiſe the Biſhops, (innuendo the Biſhops of England) vi pubs 
liſh the Libel in which was contained ſuch wozds, &c. ſetting 
fozth the wozws. Þe was convicted ; And Wy. Williams moved 
in arreſt of Judgment, that the wows in the Jnfozmation and the 
%ilhops therein mentioned were milappled to the ]Ioteſtant Relt- 
gion and the Biſhops of England by ſuch Innuendoes, which could 
not ſuppoxt this Charge againſt the Defendant. 

That the Diſtringas and Habeas Corpora were inter nos & Ri- 
chardum Baxter, which could not be, becauſe the Jnfozmation was 
erhibired in the name - of the Attomep General. 


But the Court over-ruled theſe Exceptions, and ſaid, that by 
the wow Biſhops tn this Jnfozmatton no other could be reaſona: 
bly intended but the Engliſh Biſhops; thereupon the Court fined 
him 500 1. and ozdered him to give Security fo2 his Good Beha- 
vfo2 to2 (even years. 


Procter verſus Burdet. 


the Breach was as general as the Covenant, viz. That he did 
not find hind him Beat, Dzink, Lodging, & alia neceſlaria. 

The Plaintiff had Judgment by Nil dicic ; and upon a TUrft 
of Enquiry bzought entire Damages were given again the De- 
fendant: And in a Writ of Erro2 upon this Judgment the Et- 
ro? aſſigned was, that the Breach was too general, and that entire 
Damages were given amongſt other things fo? alia neceſlaria, and 


LO IR - 


JN Aion of Covenant was bzought by an Apprentice ſet. ,, 

| ting fozth the Indenture, by which the Defendant, his a: the 
ſter, had covenanted to find and allow the Plaintiff Meat, Dink, 

Lodging and all other things neceſſary during ſuch a time ; and }; 


Breach 


was general] 
gned, -= of 


eld good. 


doth not ſay fo2 what; and a Cale was cited in the Joint it = Cro. 435. 


Triniry-Term 16 Jacobi, where the Judgment was reverſed fo! 
this very reaſon, 


The Councfl contra argued that that which is required in an 
Action of Covenant is, that there may be ſuch a certainty, as the 
Defendant may plead a fozmer Recovery in Barr if- he be ſen 
again z and therefoze one need not be ſo particular in aſſigning 
of the Breach upon a Covenant as upon a Bond ; fo} in a Bony 
fo2 perfozmance of Covenants where there is a Covenant to re- 
piar ; if it be put fn ſuit, 'tis not ſuffictent to ſay, That the Houſe 
1S out of repair, but pou muſt ſhew how; but tin a Covenant *cis 
enough to ſay, "That it was out of repair. 


K (i 


Aſtel ver ſus 
Muls. 


Covenanre 


7O 
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2 Cro. 304, 
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Tf tn this Caſe the Plaintiff had ſhewed what neceſſaries were 
not p2ovided fo2 him, tt would have made the Recozd too long, 
and therefoze *tis (ufficent fo2 him to ſay, that the Defendant did 
not find alia neceſlaria. 

That Caſe in 2 Cro. has ſince been adjudged not to be Law, 
foz many contrary Judgments have weakened the Authozity of it, 
viz. That the Breach may be aſſigned as general as the Cove: 
nant; as where a Wan covenanted that he had a lawful Effate 
and Right to let, &c. the Bzeach aſſigned was that he had no 
lawful Eſtate and Right to let, &c. and doth not ſhew that the 


Lcfſo2 had not ſuch Right, 02 that he was eviced, yet it was held 
900d, 


Curia. Jn a Quantum meruir thep fozmerly ſet out the Mat- 
ter at length, but now of late in that Aion in general Tos 
and alſo in Trover and Converſion pro diverſis aliis bonis hath 
been held good, which is as general as this Caſe. 

There are many inſtances where Beaches have been generally 


aſſigned and held ill; that in Croke is (0, but the later Dpinions 
are otherwiſe z Affirmerur Judicium. 


Pye verſus Brereton. 


Leaſe was made of Tythes fo2 thee pears rendzing Rent 
at Michaelmas and Lady-day ; and an Aion of Debt was 
bzought fo2 Rent arrear fo2 two years : Upon Nil deber pleaded 
the Plaintiff had a Uerdia, and it was now moved in Arreſt of 
Judgment that the Declaration was too general, fo2 the Kent 


being reſerved at two Feaſts, the Plaintiff ought to have ſhewey 
at which of thoſe Feaſts it was due. 


But the Council fo2 the Plaintiff ſaid, That it appears by 
the Declaration that two years of the thzee were expired 3 ſo there 
is but one to come which makes it certain enough. 


Curia. This is helped by the Uerdic, but it had not been good 
upon & Demurrer. 
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Emorandum, That in Trinity-Vacation laſt died Sir Fran- 

cis North, Baron of Gmilford, and Lord Keeper of the 

KK Great Seal of Erglard, at his Houſe in Oxfordſhire , 

being a Man of great Learning and Temperance. And 

Sir way of 7 gs Baron of Wem, and Chief Juſtice of the Kngs- 

Bench, had the Scal delivered to him at Windſor, and was there- 
upon ma rd High Chancellor of England. And Sir Edward 

Herbert, one of the Kings Council, ſucceeded him in the Place of 

Chief Juſtice. There died alſo this Vacation, Sir Thomas Walcott, 

one of the Juſtices of the Kings-Bench, and he was ſucceeded by 

Sir Robert Wright, one of the Barons of the Exchequer. | 


Sir John Newton @Q a/' verſus Stubbs. 


N an Action on the Caſe fo2 lows. The Plaintiffs decla- ,, oh 
red that they were Juſtices of the Peace fo2 the County of +. (poke -2+e- 
Glouceſter, &c. and that the Defendant fpake theſe (ſcandalous 7: & :#- 
Wows of them. Viz. Sir John Newton and Mr. Meredith make * {4% "not 


uſe of the Kings Commiſſion to worrie Men out of their Eſtates, _ 
& poſtea eodem die, ec. they ſpoke theſe wozds, Viz. Sir Joh-: 
Newton and Mr. Meredith make uſe of the Kings Commiſſion to 
worric me and Mr. Creſwick out of our Eſtates. And afterwards 
theſe wozds were laid in Latin (without an Anglice) ad tenorem 

& efte&tum ſequen', &c. 


There was a QUervict fo2 the Platntifis, and entire damages, 
and now M2, Trindar moved fn Arreſt of Judgment, 


r. That the wozds in the Declaration are laid in Latin, with: py av;. -4. 


out an Anzlice, any without an Averment that the hearers did uns p!. :. 
detrſtand Latin. 


2. Tis 
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2. *Tis not erpreſily alledged , that the Oefendant ſpoke thoſe 
very wozds, fo2 being laid p56 3 & eftetum ſequen', ſome: 
| thing may be omitted which ntay "alter the ſenſe and meaning of 
Cro. Eliz. 857. them 3 and foz this very reaſon Judgment was ſtated, though the 
Courtheld thxwozls to beaclonable, 2 Se 
f 
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Rex verſus Ayloft Q& ab. 


Treaſon, E A were Outlawed fo? High-Treaſon, and on Tueſday the 
| 27th dap of October thep were bzought to the Bar, and a 


Rule of Court was made fo2 their Execution on Fryday fol- 
lowing, | : | ; 


_ The Chief Juſtice ſaid, that there was no hardſhip in.this p20- 
ceeding to-a- Sentence upon an Dutlawzyz becauſe thoſe-Mate: 
facozs who wilfully flie from Juſtice, add a new Cyzime to ther 
foumer Offence, and therefoze ought to have no benefit of the 
Law; fo2 tho' a Wan is Guilty, yet if he' put hi upon his 
Tryal, he may by his ſubmiflive Behaviour and ſhew of Repen- 
tance, incline the King to mercy. 

In Felonies which are of a lower nature than the Crimes fo 
which theſe perſons are attainted, flight even fo2 an Hour,ts a fo- 
feiture of the Goods of the Criminal; fo likewiſe a Challenge 
to thiee Juries (s a defiance to Juſtice, and if that be ſo, then 
certainly flying from it, is both deſpiſing the mercy of the King, 
and contemning the Juſttce of the Nation. 


Thep were both Executed on Fryday the 3oth of October fol- 
lowing, 


Dominus Rex verſus Colſon G& al. 


Information MN Jnfowmation was exhibited againſt the Defendants, ſet: 
for a Riot not ting fozth, that they, with others, did riotouſly aſſemble 
good. themſelves together, to divert a TUatercourſe , and that they 
ſet up a Bank in a certain place , by which the Water was 
hind2ed from running to an anttent Mill tn fo plentifull a manner 

as fo2merty, CC. | 
Upon I2ot Guilty pleaded, ft came to a Tryal, and the Jurp 


found that Quoad factionem Ripz, the Defendants were Guilty, 
and quoad Riorum not Guilty. 


And 
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And now Mz. Williams moved in arreſt of Judgment, becauſe 
that by this Uerdic the Defendants were acquitted of the charge 
in the Jnfozmation, which was the Riot; and as fo? the erecting 
of the Bank, an Action on the Caſe would lie, and the Judgment 
was accozdingly arreſted, 


Maſon verſus Beldham. Trin. 1 Jac. Rot. 4.08. 


"T'vE Plaintiff bzings his Action againſt the Defendant, and Qzorun mers- 
ſets fozth, That-in conſideration that he would ſuffer the De- # »l 3 #6: 

fendant to enjoy a Þouſe and thzee Water-MWills, &c. he pzomt- 

ſed to pay ſo much yearly as they were reaſonably wozth 3 and 

avers that they were wozth ſo much; And upon a Oemurrer the 

Queſtion was, whether this Action would lie fo2 Rent. 


Jt was argued fo2 the Defendant that it would not lie, becauſe Cro. Eliz. 24. 
it was a real Contract. ; 4K 
'Tis true, there is a Caſe which ſeems. to be otherwiſe; 'tis 
between Acton and Symonds, which was in conſideration that Co. Car. 414 
the Plaintiff would demiſe to the Defendant certain Lands fox 
thiee years, at the Rent of 25 1. by the year, he p2omiſed ta 
pay it 3 this was held to be a perſonal P2zomiſe, grounded upon 
a real Contrac, and by the Dpinion of thee Judges, the Action 
did lie, becauſe there was an erpteſs p2omiſe alledged, which 
muſt alſo be pzoved, But Juſtice Croke was of a contrary Dpt- 
nion, 


M2. Pollexfen contra. Jf a Leaſe be made fo} pears, reſerving 
a Sum in groſs fo2 Rent, and which is made certain by the 
Leaſe; in ſuch caſe an Action of Debt will lie fo2 the Rent fn 
arrear: But if where no Sum certain fs reſerved, as in this 
Caſe, a Quantum meruit will lie 3 and no reaſon can be given 
why a Yan may not have (ſuch an Action fo2 the Rent of his Land, 


as well as fo2 his Þozſe 02 Chamber : And Judgment was given 
fo2 the Plaintiff. | 


L | Anonymus. 
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Prohibition 
for words , 
where ſome 
are aCtionable, 
and others 
nor, 


_— 
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Anonymus. 


Þere was a Libel fn the Spiritual Court fo2 ſcandalous 

CUows, Viz. She is Bitch, a Whore, an old Bawd. Ann 

a Ptohibition was now payed by My, Pollexfen, becauſe 

ſome of the wozds were actionable at Law, and ſome puniſhable 

in the Spiritual Court 3 and therefoze payed that it might'go 
Quoad thoſe wozds which were actionable at Law. 


The Chief Juſtice granted it, becauſe the wozds were an er: 
tire Sentence, and ſpoken altogether at the ſame time, any 


_ if a Pyzohibition howd not go, it would be a double ver: 
lt 


D E 
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Earl of Yarmouth verſus Darrel. 


fozth Letters Patents of King Charles the II. by which 


FI were granted to him, excepting fuch Fozms which be: 
longed to the Cuſftom-Houſe, and which were fozmerly granted 
to Sir Roger L'Eſtrange ; that this Gant was to continue fo? the 
ſpace of 3o Pears, and that the Defendant had notice thereof, 
and had pzinted 500 Blank Bonds, which he latd to his damage 
of the ſum of 40 1. 


Upon Not Guilty pleaded, the Jury found a ſpecial Uerdi> the 
\nbſtance of which was, that the Defendant was a Stationer, any 
that the Company of Stationers fo2 the (pace of 40 years laſt 
palk, befoze the granting of theſe Letters Jatents, had conſtantly 
pzitited Blank Bonds ; and (o mave a reneral concluſion. 


M2. Trindar argued fo2 the Plaintiff, and the only Queſtion was, 


CUhether this Patent did veſt a ſole Jntereſt in the Plaintiff, ex- 
cluſive to all others ? 


Jn bis Argument he inſiſted on theſe Points. 

r. That the King hath a Pzerogative in Pyintfng, and may 
grant it Excluſive to others. k 

2. That this P2erogative extends to the Caſe at the Bar, 

That -he hath ſuch a P!ezogative ,- 'tis confirm'd-by conſfant 


Ciſage, fo2 ſuch: Ozants have been made by the Kings of Eng-. 


_ ever ſince Painting was invented: But to inſtance in a few, 
17. 
L 2 The 


the Sole Printing of Blank Writs, Bonds, and Indentures , 


ÞE Plaintift bxought an Action on the Caſe, ſetting Grant of the 
ing OI lole 


Printing, not 
ood 
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14 Car. 2. cap. 
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Mich. 24 Car. 
2. Rot. 237. 


Hill. 35 Car.2. 
B. R. Rot.99. 
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The Patent fo? Punting of Law-Books was granted to one 
More, on the 19th day of January, in the 15th pear of King 
James the 1. And when that Patent was expired, another was 
granted to Atkyns and others, on the 15th day of November, fn 
the 12th year of King Charles the 11. 

In 23gEliz. a Patent was granted to the Company of Statio- 
ners, fo2 the ſole JNinting of Pſalm-Books and Pſalters, fo2 the 
ſpace of 3o years, And on the 8th of Auguſt 3x Eliz. the like 
Patent was granted to Chriſtopher Barker, foz Life. Another 
Iatenttothe Company of Stationers fo2 pzinting of Corderius, e>cs 
Theſe and many mote of the itke nature, ſhew what the conſtant 
uſage hath been, 

Now the Statute of Monopolies doth not reach to this Caſe, 
becauſe of the ]ÞNoviſo therein to exempt all ſuch G2ants of ſole 
Piinting: and by the Statute of King Charles the 11. foz regula: 
ting of the Pteſs, 'tis Enacted, That no perſon ſhall Print any 

opy which any other hath or ſhall be granted to him by Ler- 
ters Patents, and whereof he hath the ſole Right and Priviledge 
to Print. And upon the beaches of theſe Statutes ſeveral Judg- 
ments have been given. | | 

Between Streater and Roper in this Court; 'tis true, the 
Judgment was againſt the Plaintiff; but upon a Trit of Er- 
ro? bzought in Parliament that Judgment was reverſed, 

The ſame Term there was a Judgment given upon a-ſpecial 


Uerdic in the Common-Pleas fo2 the Plaintiffs, who were the 
Company of Stationers, agatnſt Seymour, fo2 Painting of Alma- 


nacks. And they obtafned the like Judgment againſt Wrighc, foz 


Pzinoing of Pſalters and Pſalm-Books. 


Now to apply this to the pzincipal Caſe 3 'tis to be conſidered, 
that theſe Books fo2 which the ſole Pzinting was ſo claimed , 
were of a publick nature and impoztance, relating to the goon . 
and benefit of the Subjects 3 and (ſo likewiſe are Blank Bonds, 
fo2 there may be falſe and vitious Jmpzeſſtions, to the ruin ann 
deſtruction of many innocent people. 


© And as a farther Argument that the King hath this Pzerogative, 
tis likewiſe to be conſidered, that where no individual perſon can 
clafm a Pzoperty in a thing there the King hath a Right' veſten 
in him by Laws ahd it cannot be pzetended that any particular 
perſon hath a Right to Pint thoſe Bonds, therefoze the finding 
that ſuch were pzinted by the Company fo2 above 40 years, fs tm- 
material becauſe there being an inherent Pzerogative 'in the 


Ring, whenever he ererts it, all other perfons are bound up who 
were at liberty before. | 


To 
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To pove which, the Judgment in the Caſe of the Eaſt-India 
Conipany fs expzeſs in point ; fo2 betoze that Patent the ſubjen 
had liberty to Trade to thoſe places p2ohibited by that Ozant ; but 
afterwards they were reſfrained by that O2ant. 


Neither is this in the nature of a Monopoly; *tis not like that :: co. 84. 


of the ſole G2zant of making Cards, which hath been adjudgey 
void, and with great reaſon, becauſe that Gzant. reached to p2o- 
hibit a whole Trade, and therefoze differs from this Caſe ; fo? 
the Defendant may pzint other Jnſftruments 02 Books, and er- 
crciſe His Trade fn ſome other lawful and p2ofitable Commondt: 
ties; and (o might the Merchants in the Caſe of the Eaſt- 
India Company, fo2 they were reſtrained by the Patent as to 
+4 places , but might Trade to any other part of the 

020, | 

Neither will the Subjects in general receive any pzejudice by 
this o2 ſuch-iike Gzants 3 fo2 if the Patentees make fl uſe of 
their Pyviledges, tho' it cannot be p2zoperly called an Office, 
vet 'tis a Truſt, and a Scire Facias will lie to repeal their Gzants, 


Jt was argued by the Councel fo2 the Defendant, That the pk contra; 


Uervia having found that the Company of Stationers had uſed 
to pzint thoſe Bonds fo2 above 40 years betoze the making of this 
Gant t: the Queſtion will be, TUhether they are now diveſted of 
a Right \o long enjoyed? 

And as to that, 'tis not a 'new thing to object, That not- 
withſtanding ſuch G2ants, yet other perſons. have inſiſted on a 
Right to Pint, and have piinted accozdingly. | 

Thus the ſole Pyztnting of Law-Books was granted to one 
Arkyns, yet the Repozts of Juſtice Jones, and mp Low Chief 
Juſtice Vaughan were pzinted without the direction of the Pa- 
tentees. | 

]inting, as tis a-manual Dccupation, makes no alteration 

in this Caſe, to2 the King hath as great a Pyzerogative in TUri- 
ting any thing that is of a publick Nature, as. he hath tn Þzint- 
ing of it. he, _ 
' Now conſidering-Peinting as an Art excluſive from the thing 
piinted,” this Patent *4$, not good: F02 if a Yan invent a new 
Art, and another-ſhould learn it befoze the Jnvento? can obtain 
a Patent, if afterwards granted 'tisvotd. — __ 

Then conſider it" relation to the thing pzinted, which in this 
Caſe are 'Blank-Bonds t a nev 
Company of Stationers have pzinted ſuch above 40 years , and 
fo2 that reaſon this Patent is vofd 3 fo2 where the Jnventton is 

not New, there Trade ſhall not be reſtrained. 


JNa 


1 Roll. 4. 


: "tis not a new Invention, . becauſe the 1: Co. 53. #4 
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No Man can receive any p2ejudice by the pzinting of ſuch 

Bonds, fo2 they are of no QAſe till filled up; 'tis only a bare 
Manufacture of ſetting of ſo many Letters together ; but filling 

up the Blanks makes them of another nature, | t 

- _ Gzants of things of leſs moment have been adjudged Mono- 

2 Rol. Ae. polics, as a Jatent fo2 the ſole making of all Bills, Pleas 
+15. E-5- and Pyiefs in the Council of York ; fo2 by the ſame reaſon a 


like Patent might be granted to make all Declarations in the 
Courts of Weſtminſter-hall, 


Curia. The King hath a Pyerogative to Gzant the ſole PNint- 
ing to a particular perſon 3 all the Caſes cited fo2 the Plaintiff 
vo not reach the reaſon of this Caſe ; fo2 there is a difference 
between things of a publick Uſe and thoſe which are publick in 
their Nature ; even Almanacks have been uſed to i{l purpoſes , 
as to fozetel future Events ; yet they are of publick Uſe to ſhew 
the Feaſts and Faſts of the Church. 

The Court enclined that the Patent was not good, 


' Jackſon verſus Warren. 


aa Yotion was made in arreſt of Judgment , foz that the 

day when the Afſiſes were to be held, and rhe place where, 

were left out of the, Diſtringas, ,and ſo a miſ.tryal : But the 

Court were of another Dpinton,, fo2 if there had been no Di- 

1 Roll. Abr. ſtringas the Trpal had been good; becauſe the Jurata is the Tar: 
Ty rant to try the Cauſe, which was right, and therefoze the Di- 

ſtringas was ozdered to be amended by the Roll, | 


Domunus Rex, verſus Sparks. 


Whos «th. * 1D Cnacted by the Statute of x Eliz. . That every Miniſter 
niſhment is ſhall uſe the Church-Service in ſuch Form as is mentioned 
girecte? bY 2.5m the Book of Common-Proges, and if che ſhall be convicted 
Judgmenz to uſe any other Form, he. ſhall forfeit one: whole., Years pro- 
mult be pur- fir of all his Spiritual Promotions, ang ſuffer fix Months Im- 
1 E\iz. cap. 2. priſonment. (iv an9 46 44," 
3% 14Car-2- And by the Statute of King Charles the, II. All , Miniſters 
hk are to uſe the publick Prayers, in ſuch .Order and Form as is 
mentioned in the, Common-Prayer-Book, with ſuch, Alterations 
as have been made therein by the Convocation. then ſutinp. . 


The 


| - 1990 


i 


__— — 


—— 


i 


The Defendant was ftidicted at the Quarter-Seſſftong in De- 
yonſhire, f02 uſing alias Preces fn the Church, & alio modo, than 
mentioned fn the ſain 2Book, and concludes contra formam Sta- 
ruti : He was found Guilty, and fined x00 Barks; and upon a 
Writ of Erro2 bzought 2. Polexten and My, Shower argued fo? 
the Plaintiff in Erroz, that this Jndinment was not warrantey 
by any Law 3 and the Qerdict ſhall not Help in the caſe of an Jn- 
victment, fo2 all the Statutes of Jeofails have left them as thep 
were befoe. 

Now the Fad, as *'tis {aid in this Jndicment, may be no of: 
fence, becauſe to uſe Pyzayers alio modo than enjoyn'd by the 
ook of Common-Pzayer, may be upon an ertraodinary occaſt- 
on, and ſo no Crime. | | 

But if this Gould not be allowed, the Juſtices of Peace have 
not power in their Seſſions to enquire into this matter, 02 if they 
had power, they could not give ſuch a Jtdgment , becauſe the 
puniſhment ts directed by the Statute 3 and of this Opinion was 
the whole Court. 


The Chief Juſtice ſaid, that the Statute of the 23 Eliz. could 
have no influence” upon this Caſe, becauſe another Fom is now 
enjopned by later Statutes; but admitted that Offences agatnſ> 
that Statute were enquirable by the Juſtices. - 

The Jnvjament ought to. altedged that the Defenvant 
uſed other Fozms and Pzayers inſfead of thoſe enjoyned , which 
were neglected by him 3 fo2 otherwiſe every Parſon may be (ndined 
that uſeth pzayers befoze his Sermon, other than ſuch which are 
required by the Book. of Common-Pzayer. 


Clerk verſus Hoskins. 


Ebt upon a Bond fo2 the perfozmance of Covenants in 
certain Articles of Agreement, in which it was recited, 

hat whereas the now Defendant had found out a Yyſtery in 
colouring Stuffs, and had entred into a Partnerſhip with the 
Plaintiff fo2 the term of ſeven Years; he did thereupon Cove- 
nant with him, that he would not p2ocure any perſon to ob- 
on Letters Patents within that Term to exerciſe that Byſtery 

The Defendant pleaded that he did not pzocure any perſon to 
obtata Letters Patents, &c. 


The 
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The Plaintiff replied and affigned fo2 beach, that the Defen:- 
vant did within that term p2ocure Letters Patents fo2- another 
perſon to ule this Pyſtery alone, fo2 a certain time, Er hoc perir 
quod inquirartur per patriam. | 

And upon a Oemurrer to the Replication, theſe Erceptions 
were taken. 

1. That the Plaintiff hath not ſet fozth what Term is con:- 
tained in the Letters Patents. | 

2. That he had pleaded both Becowd and Fac together ; fo2 
the pzocuring is the Fact, and the Letters Patents are the Recozd, 
and then he ought not to have concluded to the Country ; Prour 
patet per Recordum. 

To which it was anſwered, That the Plaintiff was a Stran- 
ger to the Term contained in the Letters Patents, and there- 
foe could not- poſſibly ſhew itz but if he hath aſſigned a full 
breach, 'tis well enough. + href 

Then as to the other Exception , viz. the pleading of the Let: 
ters Patents here, is not matter of Kecowd> here isa plain nega- 
tive and affirmative upon which the” Iſſue is jopned,. and there: 
foze ought to conclude, & hoc petit, &c. 


Curia. There is a Covenant that the, Defendant ſhall not pzo- 
cure Letters: Patents to hinder the Plaintiff within the ſeven 
Pears of the Partnerſhip : NNow.this mult be the matter upon - 
which-the bzeach ariſeth, and not the Letters Patents; ſo that 
it had been very impzoper to conclude prout pater per Recordum; 
Judgment foz the Plaintiff, | | 


Rex verſus Herherfal. 


Melius inquired- Þ E Defendant was Felo.de ſe, and the Cozoners Inqueſt 

ders not grant found him a Lunatick, and now Þ2z. Jones moved fo2 a 

-—ormil Melius inquirendum, but it was denied, becauſe there was no 

the Jury, Defect in the Jnquiſitionz but the Court told Him, that if he 
could pzoduce an Afﬀidavit that the Jury dfd not go accoding to 
their Evidence, oz of any indirect Pzoceedings of the Cozoner, 
then they would grant it : But it was afterwards quaſhed, becauſe 
they had omitted the year of the King, 


Friend 
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Friend verſus Bouchier, Trin. 34 Car. 2. Rot. 920. 


| Be upon the Demiſe of Henry Jones, of certain Lands jy;.. woras 
in Hampſhire. in aWill make 


The Jury found: this Special Uerdict following, Viz. That * #2! 7+ 


William Holms wag ſ[eiſed in Fee of the Lands in queſtion, who 
by his laſt TUill, dated in the year 1633. deviſed | to Daro- 
thy Hopkins fo2 Life ; Remainder to her firſt Son, and to the 
Ieirs of the Bodp of ſuch firſt Son, &c. and fo2 default of ſuch Jſ- 
ue to his Couſin W. with ſeveral Rematnders over, And in defaitlt 
of ſuch Iſſue, to Anne Jones, and to her Heirs (who was the 
Lefſoz of the Plaintiff; That befoze the ſealing and publiſhing 
of this Will, he made this Memorandum, 

Viz. Memorandum that my Will and Meaning is, That Doro- 
"/ Hopkins ſhall nor. alien or ſell rhe Lands given to her from the 

eirs Male of ber Body. lawfully: ro be begotten, but to remain 
upon default of ſuch Iſſue, ro W. and the Heirs Males of his Body 
to be begotten, according-to the true intent and meaning of this my 
Will. 21/1 

Dorothy Hopkins 'had Jfſue Richard, who Had Jſſute Henry , 
who had Jſſue a Daughter, now the Defendant. 

The Queſtton was, TUhether the Son of Dorothy did take an 
Eſtate Tail by this CUlill, to him and to the Heirs of his Body 
in general, 0} an Eſtate in Tail Male. 

This Caſe was argued fn Michaclmas-Term 36 Car. II. And 
in the ſame Term a year afterwards, by Council on both ſides. 

Thoſe who argued fox the Plaintiff help, that the Son had 
an Eſtate in Tail-Male 3 and this ſeems plain by the intention of 
the Teſtatoz, that if Dorothy Hav Jſſue Daughters, they ſhould 
have no benefit, foz tio pzoviſion fs made fo2 any ſuch by the 
Cillz ann therefoze the Daughter of her Son can have no 
Eſtate, who is moze remote to the Teſtato?. 


This is like the Caſe of Conveyances, wherein the' Haben- Turnim »»;. 


dum erplaing the generality of the precedent wows 3 as if Lands 


2 Cro. 475. 


be given to Þusband and TUife, and to their Heirs, habendum Poph. :38.i4 
to them and the Þeirs of their Bodies, Rematader to them and *5 3 el-+ 


the Survivo?, to hold of the chief Low, with CUlaranty to them 
and their Þeirs : this fs an Eſtate Tail, with a F& expectant. 
'S0 it ts here, tho' the firſt wowys in the Till extend to Heirs 
which is general : yet in the Memorandum *"tis particular to 
Heirs Males, and the wozws Þeirs and Jfſues are of the (ame 
lignification in a Tl. 1 
D The 
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Det, 


Dyer 171 a. 
1 And. 8.7 
Gold. 16. 


Moor 593. 


2 Leon, 226, 
Moor 593. 


— 


The Memorandum is a confirmation of the Till , and TY 
conſtruction which hath been made of it, fs not only inconſiſtent 
with the Rutes of Law, but contrary to the intent of the Teſta- 
toz,--and againſt the expeſs wozds of his TTHI!, - 

Caſes upon Wills are different from thoſe- which- ariſe upon . 
Deeds, becauſe in 'Conveyances ſubſequent wozds- may be-expla- 
nato2y of the fozmer 3 but in Wills the firſt wozds of the Teſta 
to2.00 uſually guide thoſe which follow. 

As-if Land be deviſed fo2 Life > Remainder: to F. and the 
' Heirs Males of his Body, and if it happen that he dye with- 
out Þeirs (not (aying Males), the Remainder over in Tail ; this 
was held -not to be a general Tail, but an Eſtate in Tail Pale, 
therefoze the Daughter of F. could not inherit.. 

Now to conſtrue this to be an. Eftate- Tail Bale, doth not 
only alter the Eſtate of the; Sons of Dorothy, but of the Tſſue 
of W. and nothing is mentioned in this Memorandum of the 
Limitation over to- Jones; (0 that the whole- Till is altered 
by it. | 

” Eut this Monaco cannot enlarge the Eſtate of Doro- 
thy, becauſe 'tis inconſiſtent with the intention of the Teſta- 
toz, who gave- her only an Eſtate fo2 Life : by the Till; but 
if ſhe ſhould have an Eſtate Tail, ſhe. might by Fine andReco- 
very bar it, and (o alien it contrary to his expreſs _— 

"25eſides, there. is no Eſtate limited to Dorothy bp this Me- 
morandum, and ſhe having an erpzeſs Eſtate foz Life, deviſed to 
her by the CUill, it ſhall never be enlarged by ſuch doubtful wozds 
which follow. 

As where a Yan had 100 Acres of Land, called by a -particu- 
lar Name, and uſually occupted with a Þouſe , which Houſe he 
lett to S. with 40 Acres, parcel of that Land, and then deviſed 
the Þouſe and all the Lands called by that particular J2ame , 
&c. to his (Uife 3 Adjudged: ſhe ſhould only have the Pouſe any 
the 40 Acres, and that the Deviſe ſhall not be extended by implica- 

tion to the other ſirty Acres, 

So that to make the deſign of this TUfl and Memorandum 
to be conſiſtent, the latter wozds muſt be conſfrued only to il- 
luſtrate the. meaning of the Teſtato2 in the fozmer Paragraph 
of the TUil!, and muſt be taken as a farther declaration of his 
intention, Viz. that the Peirs Bales mentioned in the Memoran- 
dum, tg only a deſcription of the Perſons named in the Cill. 

The Law doth uſually regard the intention of the Teftatoz, 
and will not imply any contradictions in his Bequeſts. 


The 
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The Court was of Opinion that it was a plain Caſe 3 fo2 Judicium, 
in the Limitation 'tis clear that *tis a general Tail 3 and it 
doth not follow that the Teſtatoz div not deſign any thing fo} 


his Gzandqughters, = no poviſien was made fo2 Daugh- 


ets: F n Eltate is entailed.upon the. Þeirs of a Yan's 
4 Bay, Fe it tk. and a Daighter, and the Son hath 


Jlte anghter z the Eſtate will go to Her, and not to. the 
kg 


Now-this Memorandum doth not come to make any alterati- 
on in the Limitatton, becauſe it directs that the Eſtate ſhall go 
accowding to the true intent and meaning of the Till, and 8 
rather like a Proviſo than an Habendum in a Deed. And there- 


foze Judgment was given accozdingly fo2 the Defendant, 
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Hicks verſus Gore. 


N Tueſday the x7th day of November there was a 
Trial at the Barr by a Somerſet-Shire Jurp in Ejet- 
ment : The Caſe was thus : 
The Plaintiff claimed the Lands by virtue of the 
Statute of 4 & 5 Ph. & Mar. cap. 8. by which'tis enacted, 
Thar it ſhall not be lawful for any perſon to take away any 
Maid or Woman Child unmarried, and within the Ape of fix- 
teen years from the Parents or Guardian in Soccage ; and that if 
any Woman Child or Maiden _ above the Age of twelve years, 
and under the Ape of ſixteen, do at any time aſſent or agree 
ro ſuch perſon that ſhall make any Contract of Matrimony 
(contrary to the Form of the Act) that then the next of Kin of 
luch Woman Child or Maid to whom the Inheritance ſhould de- 
ſcend, return or come after the deceaſe of the ſame Woman Child 
or Maid, ſhall from the time of ſuch Afſent and Agreement 
have, hold and enjoy all ſuch Lands, Tenements and Heredita- 
ments, as the ſaid Woman Child or Maid had in Poſleſſion, 
Reverſion or Remainder at the time of fuch Afſent and Apree- 
ment during the Life of ſuch perſon that ſhall ſo contract 
Matrimony, and after the-deceaſe of fuch perſon fo contrafting 
Matrimony, that then the ſaid Land, e*c. ſhall deſcend, reverr, 
remain and come to ſuch perſon or perſons as they ſhould have 
done in caſe this Act had never been made, other than him only 
that ſo ſhall contract Matrimony. 


Benjamin Tibboth being ſeiſed in Fee of the Lands in que- 
ſtion to the value of 700 |. per annum had Jfſue a Son and four 
Daughters 3 the Son had Iſſue Ruth his only Daughter, who 
was married to the Defendant Gore; her Father dfed in the 


time 
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time of her G2andfather , and her Dother fearſng that this 
Daughter might be ſtoln from her, applies her ſelf to my Lady 
Gore, and rntreats her to take-this Daughter into her Houſe, 
which the did accozdingly. 

Pp Lady had a Son then in France, ſhe ſent fo him and 
married him to this Ruth, ſhe being then under the Age of ſirteen 
years, without the Conſent of her Bother, who was her Guar: 


dan. | 

The Queſtion was whether this was a Foxfeiture of her &- 
Date during Lite. 

Jt was pzoved at the Trial that the Bother had made a Bar- 
gain with the Leſſo2 of the Plaintiff, that in caſe he recovered 
the ſhould have x000 |. and the Thirds of the Eſtate, and there- 
foze ſhe was not admitted to be a Witneſs. 

The Plaintiff could not pzove any thing ta make a Fotfet- 
ture, and therefoze was nonluited. | 


The Chief Jultice (aid, that the Statute was made to p2event 
Childzen from being ſeduced from their Parents 02 Guardfans 
by flattering o2 enticing Wozws, Promiſes o2 Gifts, and mar- 

ried in a ſecret way to their diſparagement 3 but that no ſuch 
thing appeared in this Caſe, fo2 D2, Haſcard pzoved the Bar: 
riage to be at St, Clements Church: ft a Canofical Hour, and 
that many People were pzeſent, and that the Church Doozs were 
open whilſt he married them. 


Ii 


"Anonymus: - 
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P the Statute of 21 Jacobi 'tis Enacted, That no Writ to ,, jc. c. 23. 


B remove a Suit out of an Inferivr Court ſhall be obeyed 
unleſs it be delivered to the Steward ' of the ſame Court before 
Iſſue or Demurrer_ joined, ſo as the Ifſie or Demurrer be not 
Joined within fix Weeks next after the Arreſt or Appearance 'of 
the Defendant. 

Jn this Caſe Jſſue was joined, any the Steward refuſed to 
allow the Habeas Corpus, and the Cauſe was tried, but not be- 
foze an Utter Barriſter, as is directed by the Statute. 


Curia. The Steward ought to return the Habeas Corpus, 


and they having p2oceeded to try the Cauſe no Utter Bariſter 
being Steward, let an Attachment go. 


Claxton 


W—o——_ 


—_ 
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Claxton verſus Swift, Hill. 1 Jac. 2. Rot. 1163; 


Fehe Phintie "DE Plaintiff beirtgg a Merchant bzought an action upon a 
recover _ 'Bill of Exchange, ſetting foxth the Cuſtom of Yerchants, 
te Dave of g &c. and that London and Worceſter were ancient Cities, and 
not afrerwards that there was a Cuſtom amongſt Yerchants, that if any per- 
recover agannit cg; living tn_ Worceſter dzaw''n Bilt upon another in-London, 
«4 and if this Bill be accepted and endoxled, the firſt Endoxſer is 
liable to the payment. - ':: 
That one Hughes dew: a Bill of 1001. upon My: Pardoe 
paiable to the Defendant o2 Der. 
M2. Swift endorſed this Bill to Allen N Der, and Allen en: 
Dored it to Claxton. 


The MWony not being paid Claxton-bzinxs his Action againſt 
Hughes, and recovers, but did not take out Execution, 

Afterwards he- ſued 2. Swift, who'/was +the firſt Endoyſer, 

and he pleads the firſt- Recoverp aganit Hughes in 'batr to this 


Action, and avers that it .was fo2 the lame Bill, and that they 
were the lame Parties. , 


To: this': Plea the . Plaintiff vemuered, an the Defendant 
joyyed in_the Demurrer. © * 


M2. Pollexfen argued that it was a good Barr, —_ the 
1laintiff had his Election to bzing his. Action againſt either of the 
Endoxers 02 againſt the Dzawer, but not agatnſt all; and that 
he had now determined his Election by ſuing the Ozawer, and 
ſhall not go back again though! he never-have- Execution 3 fo2 
this is not in the nature of-a joint Action which may 'be b2ought 
againſt atl, *Tis true.that it may be made joint o2 ſeveral by the 
Jlaintiff ; but when he has: made his choice by ſuing of one 
he ſhall never ſue the reſt, becauſe the Aafon ſounds fin Da- 
mages, which are uncertain befoze the Judgment, but after: 
wards are made certain, & tranſeunt in rem judicatam, and is as 
effecual in Law as a Releaſe. 


z Cro. 73. As in Trover the Defendant pleaded that at another time the 
raw: Plaintiff had recovered againſt another perſon fo2 the ſame Goods 
Wootton. TO much Damages, and had the Oefendant in Erecution 3 and 
upon. a Demurrer this was held a good Plea; fo2 though fn 
that Caſe it was objected, that a Judgment and Erecution was 
no ſatisfaction unleſs the Bony was- paid, yet it was adfudged 
that the caule of Action betng againſt ſeveral, fo2 which Damages 


were 
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were: to. be recovered'5:;;9nd becauſe a Sum certain wag re: 
covered againſt one,: ;that: is a good Diſcharge. againſt all the 
other , but 'tis otherwiſe -.in Debt,. becauſe each 1s liable to the 
entire Sum; 7 15 5: SG; 


Chief Juſtice. Jf the Plaintiff had accepted of a Bond from 
the firſt D2awer in ſatigfagion of this Yony, it had'been a good 
Batrto: any .Yaion: which, might - have been bzought againſt the 
othee Innogrs: fo2: the: ſame 3 and, as this Caſe is the Dzawer 
fs ſtill liable, and if. he} fail in payment, the firſt Endogſer is 
chargeable; becauſe. if he - make Endoxlement upon a bad Bill, 
'tis Equity and good Conſcience that the Endozſee; map reſozt to 
him to make-/it-good :- But the other Juſtices being againſt the 
_—_— of the :Chief Juffice, Judgmehit was given fo2 the De- 


Pawlcy verſus Ludlow. 


Fletcher ſhall appear ſuch a dap coram Juſtitiariis apud 
m. &c. that then, &c. | 

The Defendant pleaded, that after the 25th day of Novem- 
ber, and before the dap of the appearance, he did render himſelf 
to the Officer in diſcharge of this Bond, and to this the Plaſn- 
tiff demurred. 


DYE upon a Bond. The Condition was, That if John 
We 


Darnel fo2 the Defendant admitted that if a Scire Facias be , pugr. r97. 
brought againſt the Batl upon a TUrit of Erroz, who plead that > Co. 4-2. 
after the Recognizance, and befoze the Judgment: againſt the 
Paincipal affirmed, he rend2ed himſelf to the Warſhal in diſcharge 
of his Batl, that this is not a good lea, but that the Sureties 
are ſtill liable, becauſe by the Statute they are not only liable to , j:c. cp. s. 
render his Bodp but to pay the Debt recovered. 

"Sut if a Judgment be had in this Court, and a Trit ; ro). Abr. 
of Erro2 bzought tn the Exchequer-Chamber, and pending thdk 33+ oe! »». 
CTUrit of Erro2 the Pyincipal is rendzed, the Bail in the Action 
are thereby diſcharged. 


Jt was argued on the other ſive, that this is not the like 
Caſe of Bail upon a TUrit of Erroz, fo2 the Condition of a Re- 
cognizance and that of a Bond fo2 Appearance are different in 
their nature ; the one is barely that the Party ſhall appear on 
(uch a day, the other is that he ſhall not only appear and render 


his 
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his Body to Pyiſon, but the Bail likewiſe do undertake to pay 
the Debt, if Judgment ſhould be againſt the Pincipal. 

Now where the Conditton is only fo2 an Appearance at a day 
if yy Party render himſelf either befoze o2 after the dap, tis 
not good, 


Chief Juſtice, Jf the Party render himſelf to the Dfficer be- 
fore the day of Appearatice he is to (ee that he appear at the day, 
either by keeping of him ſn Cuſtody $2 letting of him to Bail, 
the end of the Atreft is to have his Bodp here. 

If he had not been bailed then he had ſtill remained in Cuſtody, 
and the Plaintiff would have his' pzoper remedy 3 but being once 
let to Bail, and not appearing in Court accowing to the Con» 
dition of the Bond, that ſeems to be the fault of the Defendant 
who had his Body befoze the dap of Appearance. 

Judgment foz the Defendant. 


5 on 
Term. Sancti Hill. 
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Serjeaut Hampſon's Caſe. 
B' the Statute 9f-Dueen Elizabeth 'tis Enacted, That , pr. «1, 


..if the perſon excommunicated; have not a ſufficient Ad- 
dition, or if- *tig-nor contained in the Significavit that the 
Excommunication: proceeds for ſome cauſe or contempt or 

of ſome original Matter of Hereſie, refuſing to have his Child bap- 
tized, to receive the Sacrament, to come to Divine Service, or Er- 
rors in Matters of Religion or Doctrine, Incontinency, Uſury, 
Simony, Perjury in the Eccleſiaſtical Court, or Idolatry, he ſhall 
not incutr the Penalties in the At. 


Serjeant Hampſon was excommunicated fo2 Alimony, and now 
M2. Girdler moved that he might be diſcharged, becauſe none of 
the afozeſatd Cauſes were contained in the Significavir. 


Curia. He map be diſcharged of the Fozfeiture fo2 that reaſon, 
but not of the ExcommuAcation. 


 Anonymus. 


NE who was outlawed fo2 the Murder of Sir Edmund 
Bury Godfrey now bzought a Writ of Erroz in his Þand 
to the Bar, ptaying that it might be read and allowed, 
Jt was read by By, Aſtry, Clerk of the Crown. 


The Erro2s aſſigned were ; viz. | 
That it div not appear upon the Return of the Exigent fn 
the firſt Exat' that the Court was =o pro Comitaru. _—_ 
- a 
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That the Dutlawy being againſt him and two other perſons, 
tis (aid in the laſt Exact” that Non comperuit, but doth not ſap, 
nec eorum aliquis comperuit. : + 

Fo2 theſs Reaſons the Dutlawzy was reverſed, and he held 
up his Þand at the Barr. and pleavev Not-guilty to his Jnditt- 
nierit, atlo ws admitted to Bails and ffterwayys he was bzought 
to his Tktal, and no Witzels in behalf of the King- appearing 
acainſt him he was acquitted, 


The Mayor and C ommonalty of Norwich verſus 
Johnſon. 


Waſte lies 2- TUrit of Error was bought to teverſe a Judgment giden 
ney Rpt fo2 the Plaintiff in the Common-Pleas in an Adton of Waſte. 


Declaration was, that the PlaintMwDemiled a Barn to one 
Took foz a certain Ternt,' by vertue whereof he was poſſeſſed, ahd 
being ſo poſſeflev died ; that the Defenvant was his Executor, who 
entred and thabe Waſte by pulling down of the ſafd Batn, 
The Defenvant pleaded that Took vied inteſtate, and that he 

did not adminiſter. 

The Plaintiff replyed, that he entred as Executor of his own 
Wrong; and to this Plea the Defendant dertarred, am the 
Plaintiff joined in the Demurrer. 


This Caſe was argued by Bz, Appleton of Lincolns-Inn fvy the 
Plaintiff, who ſatd, That an Action of Waſte would not lie 
againſt the Defendant, becauſe the Wapoz and Commonalty, &c. 
had a remedy by an Aſliſe to recover the Land upon which the 
WBatn ſtood, and a Trover to OW 02 Paterfals, 
and that ſuch an Action would not tte ift him at the Common 
| Law, becauſe he neither was Tenant by the Curteſie no2 in 

Dower, againſt whom Waſte only lay. 
S0 that if the Plaintiff fs entituked to this Action it muſt be 
G6Ed. 1.c. 5. by vertue of the Statute of Glouceſter ; but it will not lie again 
the Defendant even by that Statute, becauſe the Action is there- 
by given againſt the Tenant by the Curteſfte, fn Dower, fo) Life 
02 Pears, and treble Damages, &c. 

But the Defendant is neither of thoſe, and this being a penal 
Law, which not only gives treble damages, but {ikewiſe the Re- 
covery of the place waſted, ought therefoze not to be taken ftrictly, 
but accowing to Equity. 


of a Term» 


Tenants 
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Tenants at ſufferance, o2 at Till, by Elegir, oz Tenants by 

Statute Staple, and alſo Pernos of P2ofits were never cor: :: x.6.c. 5. 
ffrued to be within this Statute, and therefoze a particular Act 

was made to give him in Keverſion an Actton of Waſte, where 

T.ctiant fo2 life 02 years had granted over their Eſtates, and yet 

took the Pofits and committed TUaſte, 


Then the Queſtion will be, what Eſfate this Exccutor de ſon <, 1;..,... 
tort hath natned by his Entry. 
And as to that he argued that he had got a Fee-\ſimple by Diſ- 
ſciſin, and that fo2 this reaſon the ]Haintiff was barred from 
this Action; fo2 if the Son purchale Lands in Fee and is dif: 
ſeiſed by his Father, who maketh a Feoffment in Fee to ano- 
ther with TUarranty and dieth, the Son fs fo2 ever barred ; fo2 
though the Diſſeiſin was not done with any intention to make ; roy. at. 
ſuch a Feoffment, yet he is bound by this Alienation. 662. 
Do where a man made a Leaſe fo2 life and dfjed, and then his 
Deir (uffered a Recovery of the ſame Land without making an 
actial Entry, this is an abſolute Diſſeiſin, becauſe the Lefſee hay 
an Eſtate fo? life ; but if he Had been Tenant at Will, it might 
be otherwiſe. 
But admitting that the Oefendant is not a Diſſeiſo2, then 
the Plaintiffs muſt bzing their Caſe to be within the Statute of 
Glouceſter, as that he is either Tenant fo? life o2 years. 
Jf he is Tenant fo2 Life, he muſt be (o either by right o2 by 
wong. 
Þe cannot be (o by right, becauſe he had no lawful Convey- 
ance made to him of this Eſtate 3 beſides 'tis quite contrary 
to the Pleading, which is that he entred wongtully, 
Neither can he be ſo by wong, fo? ſuch particular Eſfates, as n 
fo2 life 02 years, cannot be gained by Diſſeiſin, and (0 ts Heliar's © =**5: 
Caſe in 6 Co. | 
Then if this ſhould be conſkrued an Eſtate fo2 years, | muſt 
be gained either by the Ac of the Party o2 by the Ad of the Law 3 
| but ſuch an Eſtate cannot be gained by either of thoſe means, 


Firſt it cannot be gained by the Ac of the Party, becauſe an ,,__ _.. 
Executor de fon tort cannot have any intereſt in a Term, and Kendrick er- 
fo2 this there is an erpteſs Authozity in this Court, which wag / Bws*+- 
thus, viz. A Leaſe fin Reverſion fo2 years was granted to a man 
who died inteſtate, his CUife, befoze ſhe had adminiſtred, ſold this 
Term to the Defendant, and afterwards ſhe obtained Letters of 
Adminiſtration, and made a Conveiance of the ſame Term to the 


J2 2 Plaintiff 
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JAaintiff, and Judgment was given fo2 the laſt Uendee, becauſe 
it was in the cale of a Reverſion of a Term fo2 years, upon which 
no Entry could be made, and of which there could be no Exe- 
cutor de {on tort, though it was admitted by the Court, that 
ſuch an Executo2 might make a good ſale of the Goods befoze 
Adminiſtration granted. 

Neither can any Entry 02 Claim make the Defendant an Exe- 
cutor de ſon tort of a Term fo2 pears, becauſe a Wongful En- 
try can never gain any Eſtate but a Fee-ſimple 3 fo2 'tis not to 
be (ſatisfied with any particular o2 certain Eſtate, as fo2 life o2 
pears, 


Jt cannot be gained by Act of Law, becauſe that abhozs all 
manner of wong. . 

Jf it Chould be objected that though this Erecuto2 doth not 
gain any Eſtate fo2 his own benefit yet he in the Reverſion 
map take him fo2 a Diſſeiſoz, and it ſhall be in his election, either 
to make him {o, 02 a' Tenant foz years. 

To this it may be anſwered, that the Oefendant doth not claim 
by colour of any Gzant 3 if he did, then he might be a Diſſeiſoz at 
the Election of him in the Reverſion 3 and this was the very dif- 
ference taken in the Caſe of Blunden and Baugh. 

So likewiſe if it be objected that the Defendant is an Occu: 
pant, and therefoze puniſhable foz Waſte; but the reaſon is not 
the ſame, becauſe the Entry of an Dccupant is lawful, and he 
gains an Eſtate fo? life, which is not this Caſe, 


An Executor de ſon tort is not a perſon taken notice of in the 
Law in reſpect to him in the Reverſion, but tn reſpec of the 
Creditozs of the Jnteſtate, and therefoze if what he doth may 
be advantageous to them the Law will make a Conſtruafon 
upon it fo2 their benefit but if ſuch a perſon ſhould be 


within 
the intention oz meaning of this Statute, then the natural Con- 
ſequences will be : 


—_ 


I. That the place waſted would be recovered. 
2, That the Plaintiff would alſo have treble damages. 


Both which would be a manifeſt means to defeat the Creditozs 


of thetr Debts, fo2 which reaſons he prayed Judgment fo2 the 
Plaintiff in the Errozs, 


Jt 
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Jt was atgued by the Council on the other ſide, That | is E contra. 


plain that the Defendant was Executor de ſon tort, fo2 ſuch muſt 
that perſon be who intermeddles with the Jnteſtates Eſtate, where 
there is no rightful Executoz o2 Adminiſtratoz. 

Now a Yan may be Executo2 of his own wong of a Term 
fo2 years, as appears even fn that caſe cited out of Moor on 
on other ſive, and if. ſo, the Oefendant muſt be liable to this 

>fon. | 

The Statiuite map be erpounded as well againſt a wongful 
as a rightful Erecuto?, 'tis plain here is a Diſleſin, and the 
Law is now ſettled, that it (hall be tn the elexfon of him in the 
Reverſion to make it fo. 

This Defendant would juſtifie one wong by another, fo2 he 
confeſſeth that he hath committed a Diſleiſin, and therefo2e will 
not be anſwerable fo2 committing of Taſte. 


As to the Dbjection that an Executor de ſon tort'(s [fable only 
in reſpec of Creditozs, and that if he ſhould be puniſhed fo2 Waſte 


it would be an injury to them, becauſe of the treble damages 
recoveren againſt him. 


Reſp. Such damages muſt be anſwered out of his own Efate ; 


fo2 even in the Caſe of a rightful Executoz, if he commit Waſte, 5 ©. Poul- 


he wfll be chargeable in a Devaſtavit de bonis propriis. 

This is not p2operly a penal, but a remedial Law, and as 
ſuch may be conſtrued accowding to Equity. 

'Tis true, Tenants by Elegir 02 by Statute are not within 
this Statute, becauſe Waſte by them committed is no wong ; fo2 


if they ſhould fell the Timber, it ſinks the Debt, and the Cog: 
niz02 may have a Scire Facias ad computandum. | 


Curia. Jt would be an infinite trouble fo2 him in the Rever- 
ſion to ſeek his remedy fo2 Waſte vone, if the Law did oblige 
bim to ſtay till there was a rightful Adminiſtratoz, and "tis not 
to be doubted, but that there may be an Executor de fon tort of 
a Term fo? years. 

This is a remedial and yet a- penal Law, and therefoze ſhall 
have a favourable Conſtruction : The Judgment was affirmed. 
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ae, 


Bridgham verſus Frontee. 


EBT upon a Bond fo2 perfozmance of Covenants in a 
Leaſe of a Houſe fo2 a certain Term of years rendzing 


Rent, &c. And the Beach aſſigned was, That there was 66 1. 
Rent in arrear. 


The Defendant pleaded the Statute of H. 8. Thar all Leaſes 
of Dwelling-Houſes or Shops made to any Stranger or Alien 


Artificer ſhall be void, and ſets fo2th that the Defendant was a 
Cintner and an Alien Artificer. 


And upon a Demurrer Yz, Thompſon fo2 the Defendant ſad, 
that a Uintner was an Artificer within the meaning of the Ac,which 
was mave to pzevent a miſchief by Fozeigners encroaching upon 
the Traves of the King's Subjects by which they gatned ther 
Livelihood,and therefoze ſhall be expounded largely and beneficially 
to2 them. | 

A Mercer, a Dzaper 02 G2ocer are not pzoperly Arttificers, yet 
they are within the meaning of this Act. 


Chief Juſtice. This Statute refers to another of R. 2. Which 
prohibits Alien Artificers to exerciſe any Handycraft in Exgland, 


unleſs as a Servant to a Subject skilful in the ſame Arr, upon pain 
to forfeit his Goods ; fo that 'tis plain, that ſuch who uſed any 
Art 02 manual Dccupation were reſfratned from uſing it here to 
the pejudice of the King's Subjects. 

Now the Yyſtery of a Uintner chiefly conſiſts in mingling df 


Wines, and that is not pzoperly an Art, but a Cheat; co the 
Plaintiff Had His Judgment. 


Rex verſus Plowright and others. 


Diſtreſs wag taken foz Chimny-Bony , and the Parties 

diſtrained apply themſelves to the two next Juſtices of the 
J2eace, befoze whom it did appear that Plowrighr let a Cottage to 
Hunt, which was not of the yearly value of ro s. The Collecozs of 
this Duty diſtrafned upon the Land-Lod, which the ſaid Juſtfces 
thought to be tfllegal, and therefoze they ozdered a Reſtitution : 
And a Certiorari being bzought to remove the Dypver into this 
Court, MD, Attomy p2ayed that it might be Kd. 


But 


At A 
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25ut it was oppoſed by P12. Pollexfen fo2 that Statute of 
King Charles 11. enads, That no- perſon inha 
which hath more than two Chimnies ſhall be exempted from the 
payment of the Duty, &c. and then theſe CUozds do follow, viz. 
That if any queſtion ſhall ariſe about the taking of any diſtreſs, 
the ſame Nall be heard and finally determined by one or more Ju- 
ſtices of the Peace near adjoining, &#c. 

.Ndw: here was Pony tevyed by virtue of this Ac, and a Con- 
troverſie vid ariſe by' reaſon of the Diſtreſs, and an Ower was 
made by the Jtiftices, which according to the letter any meaning 
of the Act ought to be final ; the intention whereof was to pzevent 
the charge and ttouble'of. pooz Pen in Suits at Law about ſmall 
Watters, and therefo2e it gave the Juſtices power to determine 


particular Offences and Dppreſſions; 


M2. Attozney contra. Jf the Juftices of Peace have poiver to 
determine, &c. that is to make then Judges whether this Duty 
is payable o2 not ; and (o the Courts of Weſtminſter, who are 
the pzoper Judges of the Revenue.of the Ring, who by this means 
will be without an Appeal, will be excluded. 


Curia. This Court may take Cognizance of this Matter as 
well as in Caſes of Baſtardy 3 its frequent to remove thoſe 
Dpwers into this Court though the-Ac ſays, Thar che rwo .nexr 
Juſtices may take order as we}l for the puniſhment of the 'Mo- 
ther, as alſo for the relief of !the Pariſh where it was born, cx- 
cept he give Secutity to appear the next Quarter Seſſons. 

The Statute doth not mention any Cerriorari, which ſhews that 
the intention of the Law-makers was that a Certiorari might be 
bzought, otherwiſe they would bave enaced, as they have bone by 
ſeveral other Statutes that no Cerriorari ſhall lie. | 

Therefoze the meaning of the At muſt be, that the determi 
nation of the Juſtices of the Peace 
of Fac onip z as if a Colienoz ſhould aſfiem that a petſon-hath 
four Chinmies when he bath but two, 82 when the Goods di- 
firafned are ſold under the value, and the Overplus nat returned ; 
but the Right of the Duty ariſing by virtue of this Act was never 
intended to be determined by them. 


Then the Oper was filed, and M2, Pollexfen mobed that it 
might be quaſhed; fo2 that by the Statute of x 4 Car. 2. the Oc- 
cupier was only chargeable and the Land-Low exempted. Now 
by the P2obiſo in that An fuch a Cottage as is erpefſed in this 
Dper ts likewiſe exempted, becauſe 'tis not of greater _ 
than 


_—— 


—- 


an Houſe 16 Car. 2. c.y, 


Gall be final in Patters 


14 Car.2, c.1o. 


TEINS 
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than 20 5. by the year, and 'tis not expreſſed that the perſon fn- 
habiting the (ame hath any-Lands of his own of the value of 2o s. 
per annum, n02 any Lands 92 Goods to'the value of 'z01. 

Now there having been- ſeveral abuſes made of this -Law to 
deceive the Ring of this Duty, occaſioned the making of this ſub- 
ſequent Act. . F024 ſ 4 B77. 

The abuſes were theſe, viz. b& 2558 35255 2 30. 558. 

The taking a great Þouſe' and dividing" it into ſeveral'Tene- 
ments, and then letting them to Tenants,: who by reaſon of their 
poverty might pzetend to be exempted from this Duty. 

The dividing Lands from Houſes, \o that- the King was by 
theſe P2actices deceived, and therefoze it ſuch Caſes the charge 
was laid upon the'Land-Low _ but nothing of this appearing up- 
on the Der it was therefoze quaſhed. 


bn 


Brett verſus Whitchor. 


Lands rote © Replevin. The Defendant avowed the taking of a Cup 


repaiting of as a Fine, foz a Diſtreſs towards the repairing of the High- 
I way, 
y grant © 


the King The Plaintiff replyed, and ſet fozth a Gzant from the King, by 
' which the Lands which-were: chargeable-to ſend: Wert foz the re- 
pairing, &c. were exempted from that Outy, And upon a De- 

murker the Queſtion was, Thether the Kings Letters Patents 

. are (ſufficient to exempt Lands from the Chavge of the repairing 

« &(; 2%. & of the Digh-ways, which by the Statute of Philip and Mary and 


Mar.c. 8. other -_— Statutes /are chargeable to ſend Men fox that 
purpoſe. | 


And it was argued, that (ſuch Letters Patents were not ſuffi- 
cient, becauſe thep were granted in this Caſe befoze the making of 
the Statute, and fo by: conſequence befoze any cauſe of Agion 3 
and to p2ove this a Caſe was cited to this purpoſe. 

2 Int. 56g. —I'> E. 3- an-Action was bzought againſt an Hundzed foz a 
Robbery upon the Statute of 13 E. r. The Biſhop of Litchfield 
pleaded a Charter of R. x. by which that Þundzed, which was 
held in Right of his Church, was exempted, &c. But it was held 
that this Charter could not diſcharge the Action, becauſe no ſuch 


Action was given when the Letters 1Patents were made, but long 
afterwards. 


Iuwdgment was giben foz the Avowant, 


- 
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Upton verſus Dawkin. 


Reſpaſs quare vi & armis liberam piſcariam he dfd bzeak and TreſpaG for 
| enter, and one hundzed Trouts ipſius Quer. in the Fi- #8 Fit. 
ſhery afoeſaid did take and carry away, - "-| D dos pifts- 
Upon Not-guilty pleaded, there was a Uerdict fo2 the Plaintiff, 7 20+ 00s. 
and this Erception was taken in arreſf of Judgment, viz. 
Fo? that the Plaintiff declared in Treſpaſs fo2 taking ſo many 
Fiſh ipſius Quer. in libera piſcaria, which cannot be, becauſe he 
hath not ſuch a pzoperty in libera piſcaria to call the Fiſh his 
own. 


. Pollexfen contra. Tf there had not been a Uerdict (ſuch a Con- 
ſtructton might have been made of this Declaration upon a De- 
murrer 3 but now'tis helped, and the rather becauſe a Yan may 
call them piſces ipſius tn a free Fiſhery 3 fo2 they may be in a 
Trunk; (0 a Yan may have a p2operty though not in himſelf, as 
in the Caſe of Jointenants, where *tis not in one, but in both ; yet 
if one declare againſt the other, unleſs he plead the Jointenancy 
in Abatement the Plaintiff ſhall recover. | 

But notwithſtanding the Judgment was reverſed 


Dominus Rex werſas ...... 


1 "HE Defendant was indicted fo2 Barretry ; the Evidence, Barretcy. 
againſt him was, that one G. was arreſted at the Suit of 


C. in an Action of 4000 1. and was bzought befoze a Judge to 
give Bail to the Action; and that the Defendant, who was a 


_ Barriſter at Law, was then p2eſent, and did ſollicite this Suit, 


when fn truth at the ſame time C. was indebted ta G. fn 200 1. 
and that he did not owe the ſatd C. one farthing. 


The Chief Juſtice was firſt of Opinion, that this might be 


- Baintenance, but that it was not Barretry unleſs it appeared 


that the Defendant did know that C. had no cauſe of Aion after 
it was bzought. 

Jf a Yan ſhould be arreſted fo2 a trifling Cauſe, 02 fo2 na 
zCaule, this is no Barretry, though 'tis a ſign of a very ill 
Thiiſtian, it being againſt the expreſs CUlo2d of God, 


D Put 
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"5ut a Yan may arreſt another thinking he hath a juſt cauſe 
ſo to do, when as in truth he yath none, fo2 he may be miſtaken 
eſpectally where there hath been great dealings between the 
Jarties. 

, But if the deſign was not to recover his own Right, but 
only to ruine and oppzeſs his Neighbour, that is Barretry, 

A Yan may lap out mony in behalf of another in Suits at 
Law to recover a juſt Right, and this may be done tn reſpect 
of the Poverty of the Party ; but if he lend mony to pzomote 
and ſirr up Suits then he ts a Barteto?. | | 

J2ow it appearing upon the Evivence that the Defendant did 
entertain C. in his Houſe,and bzought ſeveral Actions in his Natne 
_ nothing was due, that he was therefoze guilty of that 

But if an Action be firſt bzought, and then pzolecuted by another, 


he is no Barreto? though there is no cauſe of Action. The De- 
fenvant was found guilty, 
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Coram Edwardo Herbert MiP Capital” Juftic. 
Franciſco Wythens Mi/, 
Richardo Holloway Mz/',S Zuſtictarits. - 
Thoma Walcot Mi, 

Emorandum, That the Firſt day of this Term, Sir Tho- 

mas Jones, Chief Juſtice of the Common-Pleas had his 

Duietw, and Sir Henry Beddingfield, one of the Juſtices 
of the fame Court ſucceeded him in that Office. 
Likewiſe the Honourable Williawz Monntagu, Eſq; Lord Chief 
Baron of the Exchequer had his @zietus, and Sir Edward Atkyns, 
one of the Barons of the ſame Court, ſucceeded him. Sir Job 
Cbarleton, one of the Juſtices of the Common- Pleas had his Duietus, 
but was made Chief Juſtice of Cheſter z and Sir Edward Lutwich 
the King's Serjeant, was made one of the Juſtices of the Common- 


Pleas, and Serjeant Heath was made one of the Barons of the Ex- 
chequer. 


Okel verſus Hodgkinſon. 


DE Father and Son join in a Fine, in ower to make a 
Settlement upon the ſecond TTlife of the Father, who 
was only Tenant by the Curteſie, the Remainder in Tail to- his 
ſaid Son.  Dne of the Cognizozs died after. the Caption, and 
befoze the Return of the Writ of Covenant 3 and now a TUrit of 


__ was bzought to Reverſe it, and this was aſſigned fo?2 


D 2 Curia. 


DO OS 
—_ 
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Curia. Tf it had been in the Caſe of a Purchaſo2 fo a va- 
luable Conſideration, the Court would have ſhewed him ſome 
favour 3 but it being to do a w2ong to a young Yan, thep wouly 
leave it open to the Law, 


HE firſt day of this Term, being the 22th day of April, 
i | there was a Call of Serjeants, wiz. Sir og” Holt of Grays- 
Inn, Recorder of London, who was made Kings Serjgant , 
Sir Ambroſe Phillips, made alio Kings Serjeant , Chriſtopher 
Milton, John Powell, John Tate, William Rawlinſon, George 
Hutchins, William Killingworth, Hugh Hodges, and Thomas 
Geers, They all appeared that day at the Chancery-Bar , 
where having taken the Oaths, the Lord Chancellor Jef- 
feries made a ſhort: Speech to them ; after which they de- 
livered a Ring to him, praying him to deliver it to the 
King. They went from the Irner-Temple-Hall to Weſtmin- 
fter, and Counted at the Common-Pleas, and gave Rings , 
the Motto whereof was, DEUS, REX, LEX. 


Dominus Rex verſus Saloway. 


Aloway downed himſelf in a Pond, and the Cozoners En- 
queſt found him Non Compos Mentis, becauſe 'tis mote 


generally ſuppoſed that a Yan in his Senſes will not be Felo 


eſe. 


The Kings Councel moved fo2 a Mcelius Inquirendum, and 
that the Jnquiſition might be quaſhed, fo2 that it ſets fo2th, 
Quod pred. Defend. circa horam oftavam ame meridiem in 
——_ ſtagnum ſe projecit & per abundantiam aquz ibidem 


atim ſuffocart. & emergir erat, which ts tnſenſible. 


Pemberton Serfeant, contra. {ere is no Exception taken to 
the ſubſtance. of the Jnquiſition, and the wozd ſuffocar. had been 
ſufficient, if the wozp'<mergir” had been left out. 1 


'The Court were of” Dpinton, that there being another wow 
in this. Inquiſitjon, which carries the ſenſe ; "tis therefore fuffict- 
Sys, Ale of ft hav ſtood fingky-tpon this wozd Emergit” it had not 

© Heat he 

And this Fact happening about the time of the general Par- 
von, the Court was of Dpiniqn that where an Jntereſt is veſted 

—_ in 
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in the King, a Pardon of all Fozfeitures will not divet it, 
but that nothing was veſted here befoze Inquiſition found, 

2. Jt was objected , that this Jnquiſition ought to ſet fozth 
that Saloway came by his death by this means, Er nullo alio mo- 
do quocungz. 

To which it was anſwered by Pemberton , that in matters 
of Fozm only, the Judges have ſent fa2 the Cozoner into Court, 
and owdered him to amena it. 


Rodney verſus Strode. 


2 Action on the Caſe was bzought againſt thzxe Defelt- x, « joyne 
dants, one of them ſuffered Judgment to go by default, __ 
and the other two pleaded Not Guilty. The Cauſe was tryed %c%e Dane 
the laſt Aſſiſes at Exeter, and it was fo2 impoſing the Crime of ec. 
Treaſon upon the Plaintiff, and fo2 afſauiting and impaiſoning 
of him ; there was a Uerdict fo2 the Plaintiff and x000 1. da- 


mages againſt Yz. Strode, and 501. againſt the other Defendant, 
who pleaded. 


The Plaintiff entred a nolle proſequi againſt him, who let the 
Judgment go by default z and againſt the other Defendant fo 
the 50 1. damages, and took judgment only againſt Py. Strode. 


Serjeant Pemberton moved F02 a new Trial, by reaſon of 
the exceſſive Damages, which were not p2opoztioned to the qua: 
lity of the Plaintiff, þe being a Pan of mean Foxtune. 


| But it was oppoley by the Plaintiff, fox that-the Defendant 
purſued him as a Traptoz, and when he was appzehended fo2 that 
Crime, he cauſed him to be arreſted fo2 10001. at the Suit of 
another perſon, to. whom he wag, not indebtev.-, (o that, upon 


conſideration of the Circumſtances of the Cale, the Court refuſed 
to grant a new Tryal, 


Then Serjeant Pemberton fo2 the Defendants, moved in arreſt 
of Judgment, and foz. cauſe ſhewey, that, the Jury -have found 
both guilty, and aſſefſed ſeveral Damages , which they cannot 
do, becauſe, this is a;joynr Action, ' to which the Defendants 
have pleaded jointly, ang ;being found guilty modo & forma, the 
Jury cannot afleſs the damages Ceverally , fo2 the damage is 
the fame by the one ag: the other 3 and therefoze it hath been Cro. Eliz.850. 
adjudged, that: where ai; Agion 9f . Battery was baought agajnſt Auer”, , 
thee, and one pleaded not guilty, and the other two Son Aſſaulr | 


de- 
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demeſne, and ſeveral damages found againſt them, it was held 
ill, to2 that very reaſon, becauſe it was a joint offence. 
'Tis true, where there are nivers Defendants and damages 
aſſeſſed ſeverally, the ]laintiff hath his election to take execution 
de melioribus damnis bit this ts when the Trials are at ſeveral 
times. 
C:o. Car. 239, Do 'tis where they plead ſeveral Pleas; as in an Action of 
Walſh -erſ«« Battery, one pleads not guiity, andthe other juſtifies, and both 
Bubop. Iſſues are found fo2 the Plaintiff z in fuch caſe he may enter a 

non prol. againſt one, and take Judgment againſt the other, be- 


cauſe their Pleas are ſeveral 3 but where they plead jointly, the 
Jury cannot ſever the Damages, 


Bu. 155, But M2. Pollexfen fo2 the Plaintiff inſiſted, that even in this 
Samplon we caſe damages may be afſeſſed ſeverallyz foz where two Defen- 


_ © dants are ſued fo2 the ſame Battery, and they plead the ſame 
Raſt, Entr. JPlea, yet damages may be aſſeſſed ſeverally. 


677. b. S0 was Trebarefoot and Greenway's Caſe in this Court , 
which was an Action fo2 an Aﬀlault and Battery and falſe Jmpzt- 
ſonment ; one of the Defendants pleaded not Guilty , and the 
other juſtified; Iſſue was joined, and there was a Cerdic fo2 the 
Plaintiff, and damages aſſeſſed ſeveraliy; the Plaintiff entred a 
nolle proſequi ag to one, anv took judgifſent againſt the other, 
and upon this a TUrit of Erro2 was bzought in this Court, 
and the Judgment -was- affirmed. 

S0 if an Action of Treſpaſs be bought againſt two fo2 taking 
of 1001. the one-took 70 |. andthe other 301. damages ſhall 
be aſſeſſed ſeverally. : 

Jt was admitted that regularly the damages ought to be en- 
tire, eſpecially where the Action is jointz but where the Fads are 
ſeveral, damages may likewfſe be ſo aſſeſſed 5 but in this Caſe the 
Jiiry hath done-what the Gourt would dv, had it bien-in a Cre- 
minal Cauſe; eo, =O 


Curia. This is all but one Fac which the Jury is to try + 
'Tis true, when ſeveral Perſons are foundSGutlty criminally, then 
the damages- may be ſevered-in /p2opottion to theit Guflt ; but 
here all are equally -guilty of the ſame offence 3 and it ſeems to 
be a contradiction to ſay-that the Plaintiff is infured by one to 
the value of 50 1. and by the other to the' value of: £900 1. when 
both are equally Guilty, -- - ge © 

Every Defendant ought to anſwer-full as much as the Platt 


ſo much by one and ſo little by the other?” | + 


But 


ſw 


he — 
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But notwithſtanding this Dpinion, Judgment was afterwards 
given fo2 the Plaintiff, 


Peak verſus Meker. 


N an Action ot the Caſe fo2 TWows, the Plaintiff declarey 

that he was a Merchant , and bed up in the Church of 
England, ant that when the pzeſent Ring came to the Crown , 
the fatd Plaintiff made a Bonfire at his Doo? in the City of 
London, and that the Defendant then (poke of him thefe wozws 
fo) which he now brought this Action, viz. He (innuendo the Jain- 
tiff) is a Rogue, a Papiſt Dog, and a pitiful Fellow, and never a 
Rogue in 'Town has a Bonfire before his Door but he ; The Plain- 
tiff hav a Aervid, and 500 1. Damages were given: A TUrit of 


Erroz was bzought, but it was adjudged without argument, that 
the wozps were actonable. 


Joyner verſus Pruchard. 


N Action was byought upon the Statute of R. II. foy po- 

ſecuting of a Cauſe in the Admiralry-Court, which did ariſe 

upon the Land 3 it was tried befoze the Chief Juſtice th London, 
and a Cterdid fo2 the Plaintiff, 

AW. Thomplon moved iff Arreſt of Judgment,fo2 that the Action 
was bought vp Diiginal, in which it was ſet fo2th, that the Defen- 
dant proſecur. fuir & adhuc profequitur, &c. in Curia Admiralitar. 
now the proſequirur is ſublequent to the O2iginal, and ſo they 
have recoveren Oamages fo2 that which was done after the Agti- 


Admiralty, 


' Curia. Theſe wowds adhuc proſequitur muff refer to the time 
of ſuing kotth this Dziginat; ttke the Cafe of a' Covenant foz 
quier Enjoyment, and a breach aſſigned , that the Defenvant 
built a Shed, whereby he hindzed the Ptaintiff that he couta' 
not enjop it hncnſq; which wozd mult refer to the time of the Aaton 


- 


nw and nor afterwarys. Juvgment was given fox the 


+ 
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Dominus Rex verſus 


Forgery. N Jnfozmation was byought againſt the Defendant fo? 
Forgery, ſetting fo2th, that the Defendant being a man of 
ill tame, &c. and contriving to cheat one A. Did fozge quoddam 
ſcriprum, dated the 16th dap of October, in the year 168x. con- 
tinens in ſe ſcriptum obligatorium per quod quidem ſcriptum 
obligatorium prxd. A. obligatus fuit przd. Defend. in quadraginta 
libris, &c. 
. Þe was found Guilty, and afterwaryvs this Exception was 
taken in arreſt of Judgment, 

Viz. That the Fac alledged fn the Jnfowmation was a con- 
tradiaton of: it (elf, fo2 how could A. be Bound when the Bond 
was fozged ? | | . 

2. Jt is not ſet fozth what that ſcriprum obligatorium wag, 
whether it was ſcriprum ſigillatum, oz nor, 


Curia. The Defendant is found Guilty of the fozging of a TUrt- 
ting, in which was contained quoddam ſ{criptum obligatorium, and 
that may be. a true Bond, Judgment was atteſted, 


MEMOR ANDUM, On Tueſday, April the 27th. Sir Tho- 
mas Powes of Lincolns-Inmm, was made Sollicitor General 


in the Place of Mr. Finch, and was called within the Bar. 


Hanchet verſus Thelwal. 


words in a 


Will make an }þ DiD ariſe upon the conſtruction -of the wowds tn a Till, 
Eftare forLife, Viz. The Teſtato2 being, ſeiſed in Fee, had Jſſue Two Sons 
=_ ws n and Four Daughters : Þe made his Will, and deviſed his Eſtate, 
: (being in Houſes) by theſe wozds, Viz. Item, I give and bequeath 
ro my Son Nicholas Price, my Houſes in Weſtminſter, and if itpleaſe 
God to take away my. Son, then I give .my, Eſtate.:to my four. 
Dayghters (naming them) ſhare and ſhare ke} an if it pleaſe, 
God to take away: any of my ſaid Daughters before Marriage, 
then I give her or their part to the reſt ſurviving. And if alt 
my Sons and Danghters dye without Iſſue, then I give my ſaid 
Houſes to my Siſter Anne Warner, and her Heirs. 


Deviſe. What | fr Ejectment a ſpecial Uerdict was found, fn which the Caſe 
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Nicholas Price entred and died without Jfſue, then the four 
Siſters entred, and Margaret the eldeſt married 'Thellwel, and 
died, leaving Jſſue a Son, who was the Leſſo2 of the Plaintiff, 
who inſiſted upon his Title to a fourth part of the Houſes, 

The Queſtion was, what Eſtate the Oaughters took by this 
wy whether joint Eſtates fo2 Life, 02 ſeveral Remainders in 

ail ? 

JF. only joint Eftates fo2 Life, then the JIlaintifft, as Defr to 
his Mother, will not be entituled to a fourth part; if ſeveral 
Remainders in Tail, then the Father will have it during hts 
Life, as Tenant by the Curteſie. 

This Caſe was argued this Term by My, Pollexfen fo2 the 


Platntiff: And in Hillary-Term following by Councel- foz the 
Defendant, 


The Plaintiffs Council infiſted, that they took joint Eſtates 
fo2 Life, and this ſeemed to be the intent of the Teſtatoz, by 
the wows fn his Till, the firſt Clauſe whereof was, 

Viz. I give and bequeath my Houſes in W. to Nicholas Price : 
JNow by theſe wozds an Eſtate fo2 Life only paſſed to him, and 
not an Jnheritance, fo2 there was nothing to be done , o2 any 
thing to be paid out of it, 

2. The next Clauſe is, Viz. If it pleaſe God to take away my 
Son, then I give my Eſtate to my four Daughters, ſhare and ſhare 
alike. 

Now theſe wows cannot give the Daughters a Fee-ſimple, 
by any intendment whatſoever ; but if any wozd in this Clauſe 
ſeems to admit of ſuch a Conſfruction, it muſt be the wozd Eſtate, 
which ſometimes ſignifies the Land it ſelf ,- and ſomettmes the 
Cſtate in the Land. | 

But here the wozd Eſtate cannot create a Fee-ſimple , be- 
cauſe the Teſtato2 gave his Daughters that Eſtate which he 
had given to his Son befoze, and that was only fo? Liſe. 

Then follow the wozys ſhare and ſhare alike ; and that only 
makes them Tenants in Common. 

3. The nert Clauſe is, Viz. If it pleaſe God to take away 
any of my faid Daughters before Marriage, then I give her or 
their part to the reſt ſurviving. | 
A he wozds as they are penned can have no influence upon 

e Caſe. 

4. Then followeth the laſt Clauſe, Viz. And if all my Sons 
and Daughters dye without Iſſue, then I give, &e*c. 

Theſe wows create no Eſtate tail in the Daughters; fo2 the 
Teſtato2 having two Sons and _ Daughters, it cannot W 

col- 


Om 


Ee am att, 


106 Paſch. 2 Jac. II. in Banco Regis, 1686. 

- colleced by theſe wozws, how they (hall take, and by conſequence 

it cannot be an Eſtate Tail by tmplicatton. 
JNow ſuppoſe one of the Daughters ſhould dye without Jſſue, 
'tis uncertain who ſhall have her part 3 and therefore there be- 
ing no appointment in what ozder this Eſtate ſhall go, it cannot 
be an Eſtate Tail, and to maintain this Dpinion, this Caſe was 

cited, 

2 Cro. 655. One Collier was ſeiſed fn Fee of thre Houſes, and han 


cuibert <*/® Iſſue theee Dons, John, Robert and Richard, he deviſed to 
each of them a Houſe in Fee, P?oviſo, if atl my Childzen dye 
without Tſſue of their Bodies then the Houſes to be to hts TUitfe. 

The two eldeſt Sons died without Jfſue, the potnger had Jſſue 
a Daughter, who married the Lefſo2 of the Plafntiff. 

The Dueſtton was, TUhether by the Death of the eldeſt Son 
without Jſſue, there was a croſs Remainder to Richard, ann 
the Heirs of his Body, 02 whether the TUife ſhall take imme- 
diately, 02 expect till after the Death of all the Sons without 
Tſſue 2 And it was adjudged, that the: TUife ſhall take fmme- 
bviately, and that there were no croſs Remainders, noz any 
Eſtate by implication, becauſe it was a deviſe to them ſeverally 
by expreſs limitation. * 


Cro. E'iz.Tay» 90 that if no Eſtate tail ariſeth to the Daughters in this 


I Caſe by implication, then 'tis no mote than a deviſe to his 
| Iſſue, which extends to them all, and gives only an Effate fo? Life, 


Ex parce F02 the Defendant it was argued, that the Sons and Daugh- 
Det. ters have no Eſtate Tail by implication. 
Jt was agreed that Nicholas had only an Eſtate fo2 Life, and 
that the wozd Eſtate in this caſe means the Houſes, and not the 
Jntcreſt in them, 


"Tis true, there is no expzeſs Limitation of any Eſkate to them, 
but there is an expzeſs determination of it. 


Now if this be not an Eſtate Tafl by implication, then the 
wowds dying without Iſſue are votd. 
More 127. A deviſe to his Son, and if he Tye not having a Don, then 
'tis deviſed over, This fs an Eſtate tail in Remainder, 
Tt cannot be a doubt who ſhall take firſt; fo2 the Daughters 
TMP ſhall take it, and after them, as 'tis moſt natural , the elveſt 


Son ; fo2 where there is the (ame p2orimity of Blood, the Eftate 
(hall go to the eldeſt. 


Hob. 32. As 02 inſtance, one Chapman being ſeiſed in Fee of twa 
Douſes, and having thiee B2others, deviſed the Þouſe which A. 
dwelt in to his (aid thzre Bothers, and the Ponuſe in which his 
Bother Thomas Chapman Þdfd dwell, he deviſed to the (afd Tho- 


mas, 
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mas, paping \o mitch, &c. 02 elſe to remain to the Famfly of 
the Teſtato!, pzovided that the Þouſes be not ſold, but go to 
the next of the Bales, and the blood of the Bales, Thomas 
died without Jſle,. the eldeſt of the two ſurviving Bzothers hay 
Iſſue a Daughter, and died : the Queſtion was, whether that 
Daughter 902 the youngeſt Byother of the Teſtato2 ſhould have 
the Þouſe 2 Jt was adjudged that the Daughter ſhould have it in 
tail. Foz the Proviſo that the Þouſes be not ſold, &c. mave it 
a tail; and the' wds viz. ro remain to the Family muſt be fn- 
tended to the eldeſt. 

If this be not an Eſtate tail, then the Deviſe over to Anne 
Warner fs vod. 
As to the Caſe of Gilbert and Witty, that moves upon ano- 


ther reaſon; fo2 there every one took by a diſtin and ſeparate 
Limitation. 


Curia. Jn that Caſe all the Eſtate was limfſted diſftinaly to 
the thzee Sons ; but in this "tis otherwiſe, fo2 the Teſtato2 had 
two Sons, and no Eſtate was limited to one of them befo2e; 
then he faith, If all: my Sons and Daughters dye withour Iſſue, 
then, &-c. And thus the Caſes differ, which creates the difficulty, 

But no reaſon can be given why this Court ſhould not con- 
firue Wills accowding to the Rules of Common Law, where 
an Eſtate by implication is ſo tncertain ; fo2 when Men are ſick 
and yet have a diſpoſing power left they uſually wzite Nonſenſe, 
and the Judges muſt rack thetr Bzains to find out what is intended. 


This cannot be an Eſtate tail in the Dattghters, and therefoe - 


the Þeir muſt come in fo? his fourth part. 
| Judgment fo2 the Plaintiff, 


L 4X» % 


Dixon verſus Robinſon. 


tried this day at the Bar, by a Middleſex Jury, 

The Queſtion was, TUhether Ballivus probi homines & Bur- 
genes Burgi de Aiidover ft Hampſhire, hab power to keep a 
Fair.at: Waychil in/anp one place where they pleaſe ; the Bill 
being Exhibited to confine rhe Fair to a particular place; which 
Fair: was /granted'to'them by Chatter from Queen Elizabeth. 

They.who wouly-[Have it confin'd to a certain place, gave in 
Evidence, that: the! Hoſpirallee of - Ewelme frt- Oxfordſhire, was 


ſeiſed in- Fee of the Bano? _, within which _— 
| | 2 C 


—— 


| | DIS was d- ſpecial JAllue,. directed out- of Chancery , R11T Wayhil Fair, 


—— 
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the place was where the Fair was always kept, and that the 
Parſon of Andover had Glebe there. 

That this place was called Wayclvl, and that the pzofits did 
ariſe by Piccage and Stallage, to the yearly value of 200 1. 

That it was an ancient Fair held there by Pyeſcription befoze 
the Town of Andover had a Charter. | 

Nhat upon the late Surrender of Charters, the Town of 
Andover Þfd likewiſe (urrender and took a new Charter, in 
which 1tberty was given to' them to. keep this Fair in what 
place they would, 

That both the Hoſpitaller and Parſon petitioned the King 
{tn Council, and obtained an Dwyer to Try where the Fair ought 
to be kept, which was tried accozdingly at the Exchequer Bar, 
and a Uerdict fo2 the Parſon. 


Chief Juſtice. Tf the Fair belongs to Andover, they may 
chuſe whether they will keep it at any place; - and that may create 
another Queſtion, Thether thep map not fozfeit this Franchiſe 
by diſuſer ? fy EO 

"But certainly if the place. be-not limited by the King's Gzanc, 
they map keep it where they pleaſe, o2 rather where thep can 
moſt conveniently, andif it 'be.{o limſted, they may keep it in 
what part of ſuch place they will, * 


Dawling verſus Venman. 


ARton for a N Action on the Caſe was bzought againſt the Defendant, 

Scandalous fo2 making a Scandalous Afhidavit in Chancery, tn which were 
a ndavitin theſe WOds. 

£ Viz. Mr. Dawling is a Rogue and a Knayve, and TI will make ir 

out before my Lord Chancellor, and I will have him in the Pil- 

lory. 

Upon not Guilty pleaded, there was a Uerdic fo2 the- Plaine 


Jt was moved fn arreſt -of Judgment, fo2 that the: truth of 
on Dath ſhall not be liable to a Trial in an Action on the "Caſe ; 
fo2 the Law intendeth every Dath to be true. qt 
Cro. Eliz.c21 WBefoze the Statute of 3 & 11/H. 7. which gives power to era- 
2 Cro. 607. Mine Perjury 3 there was not-any Puniſhment at the Common 
w * Law fo? a falſe Dath made. by. any Witneſs, | and therefoze an 

Action will not lye fo a ſcandalous Aﬀidavit, - Adjornatur.. | 


Anonymous 
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Angayioys. 


Ota, An Action of Aflault and Battery, and falſe impaiſon Releaſe of one 
ment was bzought: againſt four Defendants : the Platneiff {75 #41! nor 
had Jubginent, and thep bzought- a Crit of Erroz. © relt of « per- 
The Plaintiff in the” Action pleaded the Releaſe of one of ſonal ching. 
them, and to this Plea all four jointly demur, 


The Dpinion of the Court was, that Judgment minht be gf- 
ven {everally ; fo2 they being compelled by Law to join in a 
TUrit of Erroz, the releaſe of one ſhall not diſcharge the reſt of 
a perſonal thing. 
But -where divers are to recover in the perſonalty, the Releaſe s Co. Rud- 
of one is a Bar to allz but it ts not'lo in point of diſcharge, — 9o<*'s Cale. 
Jf two Coparceners make a Leaſe-of a Þouſe, and the Rent is 
in arrear, and one of them bzings the Action and recovers, the 
Judgment ſhall be arreſted, becauſe- one alone hath recovered in 
Debt fo2 a moiety, when both ought to join. 
Put it is agreed that if one Tenant in Common make a Leaſe 
rendzing Rent, which afterwards fs in arrear, they muſt join in Litt. SeQ.316. 
an Action of Debt, becauſe it ſavours of the Perſonalty: But 'tis 
otherwiſe in caſe of theRealty, 


rinued many 
years, and the 


Statute 


Term. SanCt. Trin. 
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IE "IE 


ll. 


_ Herbert, Chief Fuftice. 
Wythens, 4 
Holloway, pZ«/tices 
Wright. 


% 


| Sawyer, Attorny General, 
Powis, Sollicitor General. 


Aldridge verſus Duke. 


how the 1oth of Auguſt, 24 Car. 2. uſque exhibitionem 
Billz. 


Treſpaſs con- \ Sſault, Battery, Cllounding and Jmpiiſoning of him, 


of Li- 


mitations 


planted, the The Defendant pleaded not Guflty, infra ſex infra Annos. 
ury gives Da* 


mages onl 


for the 
years. 


nd 6 © The Plaintiff replied, that the Writ was ſued out 2 Octobris 


x Jacobi 2. And that the Defendant was Guilty within ſix pears 
next befoze the CUrit bzought. 


Upon this Iſſue was joyned, and a Uerdic was given fo? the 
Plaintiff, and entire damages given. 


— Py, Pollexſen moved two Exceptions in Arreſt of Judg | 


1. That a Uerdic cannot help what appears to be otherwiſe 
npon the face of the Reco, ” 


Now 


 » 1990 
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JNow here the ]laintiff declared that he was impaiſoned the 
oth of Auguſt 24 Car. 2. which is 13 years ſince, and being one 
entire Treſpaſs the Jflue is found as laid in the Declaration, 
which cannot be fo2 ſo many years between the cauſe of Agiou 
and bzinging of the Crit fo2 tf a Treſpaſs be continued ſeve- 
ral years, the Plaintiff muſt ſue only fo2 the laſt ſix years , fo? 
which he hath a compleat cauſe of Aaion 3 but when thoſe are ex- 
pired he is barred by the Statute. 


CUhen the Plaintiff hath any cauſe of Action, then the Statute 5; .. 


of Limitations begins 3 as in an Action on the Caſe fo2 wozds, 
if they are actionable in themſelves without alledging ſpectal da- 
mages, the Plaintiff will recover Damages from the time of 
the ſpeaking, and not accopding to what loſs may follow, 

So tn Trover and Converſion, when there is a cauſe of Action 
veſted,and the Goods continue in the ſame poſſeſſion fo2 ſeven years 
afterwards z tn (uch caſe 'tis the firſt converſion which entitles 
the Plaintiff to an Actign, an 

Do in the Caſe at Bar, tho' this be a continued impziſonment, 


pet (0 much as was befoze the-{rit bzyought, ts barred by the 
Dcatute. 


Thompſon contra. The Qerdia is good, fo2 the Jury reject 
the beginning of the treſpaſs and give Damages only fo2 that 
which fails within the fir. years 3 and this map be done becauſe 
tis latd uſque exhibitionem Billz. 

Tf the Defendant had pleaded not Guilty generally , then 
Damages muſt be fo2 the x3 pears, though the Plaintiff of his 
own tſhewing had bzought His Action fo2 a thing done beyond the 
time limited by the Statute 3 but having pleaded not Guilty at 
any time within ſix years, if the Qerdic find him guilty within 
that time, tis againſt him. 

As to the Dbjecion, that the Cauſe of Action ariſeth beyonn 
ſix years, tho' it doth appear ſo fn the Declaration , yet that 
doth not exclude the Plaintiff, fo2 there-might have been ]20- 
ceſs out befoze, 02 he might be diſabled by an DOutlawp, which 
may be now reverſed; 02 he might be in Jiſon and new- 
iy diſcharged, from. which time he. hath ſir years to begin his 


Action, fo2 being under either of theſe circumſtances the Statute 
dothnot hurt hint. 


Curia. Jf an. Action of falſe Jmpziſonment be bzought fo2 ſe- 
ven years, and the Jury find the Defendant guilty but fo2 two days, 
.tis a Treſpvſs within the Declaration. 


This 


Cro. Car. 160, 
381, 404+ 


—_— 
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This Statute relates to a diſtinct and not to a continued Act , 
fo2 after ſir years it will be difficult to pzove a Treſpaſs, ma- 
ny accivents may happen within that time, as the death o2 re- 
moval of TAitneſſes, &c. 


Judgment was given fo? the Plaintiff, 


Dobſon verſus Thorniſtone. 


Words ipoken DE Plaintiff was a Þugbandman, who bzought an Action 
ds. - againſt the Defendant fo2 theſe wozws, He owes more 
mony than he is worth, he is run away and is broke. Þe had 
a Uerdict, and it was moved now in Arreſt of Judgment, that 
- the WWomns being ſpoken of a Farmer, are not actionable. To ſap 
ER Godb oo that a Gentleman is a Cozener, a Bankrupt, and hath got an 
| ____*. Occupation to deceive: Men ;''though he uſed to Buy and Sell, 
yet being no Merchant, 'twas the better Opinton of the Court, 

that the TUo2ds were not actionable. 

Stiles 420. S0 to ſay of a Farmer, that Ye is a Whoreſon Bankrupt Rogue, 
and it not appearing that he got his living by 2Buytng and Sel- 
ling, 02 that the TUopwds were ſpoken of him relating to his Oc- 
cupation, 'tis not actionable. 

Sid. 299. Fo? it muſt not only appear that the Plaintiff hath a Trade, 

Hutt. 50. but that he gets his Living by it, otherwiſe the TUozds ſpoken 
of him will not bear an Actton.- | 


ut the Court: held the WWows to be actionable : the like 
Judgment was given in the Caſe of a Carpenter, Mich. 3 Jac. 
fo? (lows, Viz. He is broke and run away. 


Anonymus. 


Miſentry of a Ora, Judgment was giben upon a Demurrer, and a TeUrit 

bad ndbocths of Enquiry was awarded 3 and in the Entry thereof upon the 

tle withour KOll the TUowds (per Sacramenum duodecim proborum & legalium 

paying Coſts. hominum) were left out, and now the Queſtion was , TUhether 
{t-ſhall be amended ? 

Jt was ſaid that a Capiarur foz a Miſericordia ſhall be amend- 


ed upon the new Statute of Jeofatls, after a Uerdic, but whe- 
ther upou a Demurrer, it was doubted. 


Cro. Car. 184.7, M a Quo Warranto Judgment was entre by diſclaimer, by 
' _-_ the conſenr of all Parties, and the Wlozds virtute & prxtextu 
literarum patentium geren. dat. x7 Jacobi, were wote in the 


Margin 


— 
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Yargin of the Paper Book by the then Attomy General ; but 
by reaſon of a ſtroak croſs them the Clerk omitted them in en- 
grofſing the Judgment 2 But upon a Yotion the Court held this 
amendable at the Common Law, 


Curia. The Etro? is only a Piſentry of the Crit of Enquiry 
and amendable without paying of Coſts, 


M2, Aſton the Secondary ſaid that Coſts were never paid in 
this Court upon (ſuch Amendments, no2 in the Common Pleas 
until my Lozd Chief Juſtice Vaughan's time 3 but he altered the 
Itactice and made that Rule, that if you amend after a {Urtt of 
Erroz bzought you mult pay Coſts, - 


£46 


Holcomb erſus Petit. 


Devaſtavit was brought againſt an Adminiſtrator of a Adminiſtrator 
A rightful -Executor, -who pleaded an inſufficient Plea; and Fol ExSarat 
upon a Demurrer the Queſtion was upon the Statute of 30 is liable to a 
Car. 2. The Title whereof is, An Act to enable Creditors to re- P*vafavir. 
cover Debts of Executors and Adminiſtrators of Executors in ** oſs OF 
their own wrong , which is tintroduco2y of a new Law, and 
charges thoſe who were not chargeable befoze at the Common 
Law ; but it enacts, That'when Executors of perſons'who are Exe- 
cutors de ſon tort, or Adminiſtrators, ſhall convert the Goods of an 
perſon deceaſed, that they ſhall be' liable as their Teſtator or In- 
reſtate would haye been! SIA 


-» 


Gold held, that he ſhall not'be charged, foz where an Ac of 
Parltament charges ani Executo?, in (uch caſe an Adminiſtrato? 
ſhall be likewiſe charged 3 but if an Admintiſtrato2 be charged, that 
ſhall never ertend to an Erecutoz. The Rule fs, A majori ad 
minus valet Argumentum, ſed non Ee contra; therefoze the right- 
ful Executo2 ſhall not be charged by this A, which only makes 
Executozs of Executozs de ſon torr Iyable, ' 


 Pollexfen contra. There can be no'reaſon given why the Act 
ſhould make an Adminiſfrato2 of an- Adminiſtrato2 lyable to a 
Devaſtavit, and not an Adminiftrato? of an'Erecuto2 de fon tort 
fo2 the miſchief will be the ſame, and therefo2ze a rightful Ere- 
cutoz who waſts the Teſtatoz's Goods ought to be charged, 
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The Kecital of this Ac is large enough 3 the Pzeamble is ge- 
neral and the enacting Clauſe expzefleth Executors and Admini- 
ſtrators of Executors de ſon tors 3 but then it alſo mentions Ad- 
miniſtrators, but not ſuch who are their Adminiſtratozs de ſon 
tort. 

Now the Wow Adminiſtrator fs in it (elf a general TUſo2d, and 
extends to any one who meddles with the perſonal Cſtate, (a 


that the P2zeamble being general and the Ac remedial 'tis within 
the (ſame miſchief. 


Curia, The WUow Adminiſtrator is verp compyehenſive, fo2 
when an Executo? pleadeth he ſaith Plene adminiſtrayir. 

Jf a rightful Executo2 waſte the Goods, he is a kind of an 
Adminiſtrato? de ſon tort fo2 abuſing of the Truft, 

There is no Superiozity between an Erecuto2 02 an Admintf- 


ſkratoz, fo2 by this Aa they are both equal fn power as to the 
Goods of the deceaſed, 


Judgment was given that the Adminiſtrato! of the rightful Erxe- 
cuto? ſhall be liable. | 


Jenings verſus Hankeys. 


Where an In- | ID enacted ya the Statute of 13 Car. 2. That they who 


fewer fall |, courſe, hunt or take away Red or Fallow Deer A any 
- ub oy - Dy Ripe —_ Deer arc kept, ec. or are aiding therein, if ſi 
hath part of are convicted by Confeſſion or Oath of one Witneſs before one Ju- 
. ſtice of the Peace within ſix Months after the Offence done, ſhall 
forfeit 20 /. one Moiety to-the Informer, the other to the Owner 


of the Deer, to, be > Hes by Diſtreſs by Warrant under the Juſtice's 
Hand. 


The Defendaut was convicted by the Dath of the Infommer 5 
and Wy. Shower - moved that it might be quaſhed, becauſe the 
Jnfommer is not to be admitted as a (Witneſs, be being to have 
a Motety of the Foxeiture. 
12 Co. 68. The Party to an uſuriqus-Contract Gall not be E a_miſees as 
z Rol.Abr.685 gn; Evidence to p2ove the-Uſury, becauſe he is Teſtis in propria 
cauſa, ayb by their Dath may avoid their own Bonds, 


M2. Pollexfen contra. The Statute gives power to conyic 
by the Dath of a credible Witneſs, and ſuch is the Infozmer. 


'Tis 
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'Tis not a material Objection to ſay, That the Informer ſhall 
not be a Witneſs becauſe he hath a Moiety of the Forfeiture , 


= in Caſes of the like nature the Jnfozmer is always a goon 
itneſs. c 

As upon the Statute foz ſupp2eſſing of Conventicles the Jnfoz- 
mer is a good Witneſs, and yet he hath part of the Penalty ; 
fo2 otherwiſe that Act would be of little fozce , fo2 if who ſees the 
People met together be not a good Witneſs no Body elſe can, 


hat 


Curia. Jn the Statute of Robberies a Ban ſwears fo2 him- 


oats becauſe there can be no other CUitneſs, he is a good ({lit- 
neſs. 


Harman verſus Harman. 


EBT upon a Bond againſt an Adminiſtratoz, who plead: Notice of « 


ed Fully adminiſtred, and that he had not notice of this 2-vr mult be 
75ond befoze ſuch a day. ; 


- Adminiſtra» 


In this Caſe a ſpecial Uervicn was found 3 upon which the tor. 
Queſtion was, Whether Notice was neceſſary to be given of 
Debts of an inferio2 nature. | 

The Court gave no Dpinion 3 but they agreed that a Judg: 
ment upon a ſimple Contrac may be pleaded in Barr to an Aafon 
of Debt upon a Bond 3 and that 'tis no Devaſtavit in an Ere- 
cuto2 to pay a Debt upon ſuch a Contract befoze a Bond Debt, Vaughan 54: 
of which he had no Notice. | 

S0 where an Dbligoz did afterwards enter into a Recognizance 2 Anderſ.r 59. 
in the nature of a Statute, and Judgment was againſt him upon * M*+ 57 
the Bond, and then he dyed ; his Erecutrix paid the Credſto? 
upon the Statute, and the Obligee bzought a Scire Facias upor 
the Judgment on the Bond Debt, and. ſhe pleaded payment of 
the Recognizancez this was held a good Plea, fo2- ſhe is not 
bound to take INotice of the Judgments againſt the Teſtato2 with- 


out being acquainted therewith by his Creditozs,, fo2 ſhe is in no 
wile pzivp to his Ads, | F” 
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Anonymus. 


N Infomation was exhibited againſt the Defendant fox 
Perjury, ſetting fozth that a Bill in Chancery was ex: 


hibited by one A. B. and the Pzoceedings thereon, 

The Perjury was aſſigned in a Depoſition made by 
the Defendant 3o Julii, 1683. and taken in that Cate before 
Commiſſioners in the Country. | 

Jt was tried this day at the Barr; and the Queſtion was, 
TUhether the Return of the Commiſſioners that the Defendant 
made Dath-befoze them ſhall be a ſufficient Evidence to convict 


him of Perjury without their being pzeſent in Court to pzove him 
the very ſame perſon, 


Serjeant Pemberton fo2 the Defendant, admitted an Jnfozma- 
tion wfll ite in this Caſe againſt him, birt the Commiſſioners muſt 
be here, oz ſame other perſon, to pzove that he was the perſon 
who.made Dath defoze them. - - | 

The Commiſſioners ſign the Depoſitions, and they ought to 
Monuce them' ſoa ſigned to the Court and pzove it, fo} Depofitt- 
ons are often ſuppeeſſed by Dder of the Court, 

If a true Copy of an Affidavit made befoze the Chief Juſtice 
of this Court be pzoduced at a Trial 'tis not ſufficient to con- 
vict a Ban of Perjury. 

This is not like the Caſe of Perjury aſſigned fin an Anſwer 
in Chancery taken fn the Country, foz that is under the Par- 
ties Hand, but here is nothing under the Defendant's Hand, ann 


therefoze the Commiſſioners ought to be in the Court to pzove 
him to be the Ban, 


The 
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The Court were equally divided : The Chief Juftice and Wy- 
chens Juſtice were of Dpinion that it was not Evidence to con- 
vic the Defendant of Perjictry it might have been otherwiſe 
upon the Return of a aſter of Chancery, fo2 he ts upon his 
Dath, and is therefoze preſumed to make a good Return 3 but 
Commiſſioners are not upon Dath, they pen the Depoſitions ac- 
coding t0 the beſt of their gkill, and a man may call himſelf by 
another name befoze them without any offence. - 

The Commiſſioners cannot be miſtaken in the Dath, tho' they 
may not know the perſon ; fo2 this Court may be fo miſtaken in 
thoſe who make Aftidavits here,but not in the Dath 3 if the Commit: 
ſioners 92 the Clerk to the Commiſſion had been here, they would 
have been good Evidence, 

Jf an Affidavit be made befoze a Juſtice of the Peace of a 
Robbery as enjopned by the Statute, if you will convic the 
perſon of Jerjury you muſt pzove the ſwearing of the Afidavir. 


The Attomep General perceiving the Dpinion of the Court, 
rather than the Plaintiff ſhould be nonſuft, becauſe no Evidence 
could be given, offered to enter a Nolle proſequi, which the Court 
ſaid could not be done, becauſe the Jury were (wozn 3; but he tnſiſted 
upon it and ſaid he would cauſe it to be entred. 


Sir John Knight's Caſe. 


General upon the Statute of 2 E. 3. Which prohibits all __ _— 
ons from coming with Force and Arms before the King's Ju- armed. ide 
ſtices, &c. and from going or riding armed in affray of Peace 2 E- 3c 3- 
on pain to forfeit his Armour, and ſuffer Impriſonment ar the King's 
Pleaſure. 

This Statute is- confirmed by that of R. 2. with an Addition .. x... x. 
of a farther puniſhment, which is to make a Fine to the King. 

The Jnfozmation ſets fozth that the Defendant did walk about 
the Streets armed with Huns, and that he went into the Church 
of St, Michael jn Briſtol itn the time of Divine Service with 
a Gun to terrifie the King's Subjects contra formam Srtaruri. 


This Caſe was tryed at the Bar, and the Ocfendant was 
acquitted, 


A' Jnfozmnation was erhibited againſt Him by the Attoznep Toformarion 
C 


The 
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The Chief Juſtice ſaid that the meaning of the Statute of 


Ed. 3. was to puniſh People who go armed to terrifie the Kings 
Subjects, 


"Tis likewiſe a great Dffence at the Common Law, as if the 
King was not able 02 willing to pzotect his Subjects ; and there- 
foe this Act is but an affirmance of that Law, and it having 


appointed a Penalty this Court can inflix no other Puniſhment 
than what is therein directed, 
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Kingſton verſus Herbert. 


and a Writ of Erroz was bzought about five years "7 ==* 2 


lince to reverſe it, and Judgment was given fo2 the nants before 
Reverſal ; and it was now moved to ſet afive that Re- Jodgmene be 
verſal, becauſe there was no Scire Facias againſt the Tertenants. | 


M2. Williams, who argued fo2 the Reverſal, ſafd that the want 
of a Scire Facias muſt be either in Law o2 in Fan; it cannot 
be Erro2 in Law, fo2 that muſt appear upon the Recozd it ſelf 
which it doth nor here. 

It cannot be Erxo2 jn Fac, becauſe there is no neceſſity of 


ſuch a CUrit, tis only diſcretionary in the Court, and not ex ne- 
ceſſitate juris. 


: \ Common Recovery was ſuffered Anno 22 Jacobi primi, Where a $:irs 


But on the other ſide it was ſniffed, that the Court cannot 
Moceed to examine Errozs befoze a Scire Facias is awarden to 
the Tertenants, foz2 they may have a Watter to plead in Barr Dyer 320.327. 
to the TUrit, as a Releaſe, &c. and the Party'cannot be reſtozed 
to all which he hath loſt by the ſuffering of the Recovery, unleſs 
the Defendant be bzought in upon the Scire Facias. 


Curia. .The only Queſtion is whether this Judgment be well 
given without a Scire-Facias. if 

The Secondary hath repozted that the Þ2adice is ſo. 

Then as to the-Dſecton, that ſuch a Scire: Facias is not ex ne- 
ceſlitate juris but only diſcretionaryz 'tis quite otherwiſe, fo? 'tis 
not only a, cautionary TUrit as all other Scire Facias, but 'tis a 
legal caution which tn.a manner makes it neceſſary, 


'Tis 
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cial damage. 
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'Tis true, if there had been a Judgment cozruptly obtafned 
this Court might Have ſet it aſide 3 but 1f Erronice *tis a doubt 
whether it may be vacated but accoding to the Fozms and Ye- 
thoas of Law, Adjornatur. 


Baldwin verſus Flower. 


Aron and Feme bzought, an Action on the Caſe fo2 Wows 
ſpoken of the TUife : The Declaration was, that the De- 
fendant having ſome diſcourſe with another perſon called, the 
TUife Whore, and that ihe was his Whore, and concluded ad 
dampnum ipſorum, @*c. 


The Plaintiff had a Uerdic, and ft was now moved fn arreſt 
of Judgment, fo2 that the TUows were not actionable without , 
alledging ſpectal damage. ; 8 

But it was anſwered, that the Action was well bzought. Toſay, 
A Man is rotted with the Pox is- actionable without alledging 
ſpectal damage, becauſe the perſon by fuch means will loſe the 
Communication and Society of his Neighbours. 

As to the Concluſion ad dampnum ipforum *tis good, fo2 if 
ſhe ſurvive the Þugband the Damages will go to her, and ſo are 
all the Pteſidents, | 


Curia., The TUows are actionable : And thiee Juſtices were 
of Dpinion that the Concluſion of the Declaration 'was as it 
ought to be, which Juſtice Wythens dented 3; fo2 if an Jnnkeepers 
TUife be called a Cheat, and the Houſe loſes the Trade, the 
Pusband Hath an injury by the TUows ſpoken of his TUife, but 
the Declaration muſt not conclude ad dampnum ipſorum. 


Sir Thomas Grantham's Caſe. 


CE bought a Wonſfer fn the Indies, which was a Man of 
that Country, who had the perfect Shape of a. Child 
growing out of his Beaſt as an Ercreſcency, all but the Head. 

This Wan he bzought hither and expoſed to the ſight of the 
People fo2 P2ofit. i ; 

The Indian turns Chriſtian: and was baptized, and was de- 
tained from His Waſter, who bzought a Homine Repleg” ; 'the 
Sheriff returned that he had replevied the Body, but voth not 
ſay, the Body tn which Str Thomas clatmed a P2operty ; where- 


upon 
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upon he: was o2dered/to' amend his:Return, and then the Court 
of Common-Pleas bafled him... © 


Banſon verſus Officy. 


N Appeal of Yurder was tried in Cambridgſhire againſt thee 3", 5yPcal 
perſons, and the Count was that Offley did aſſault the was tried, not 

Þusband of the Appellait and wounded him in Huntingronſhire, ghere the " 

of which Cound he did languifh and dye in Cambridgeſhire, and ven,but where 

that Lippon and Marta were afliſting. | the Party died. 

The Jurp-found a ſpecial Uerdicn in which the Fac appeared 
to be, that. Lippon gave the Wound, and that Martin and Offley 
were. allifinge: _ . ©: ;. _ 


_ - The firſt Exception: to:this Uerdic wasy. that the Count and 
the Matter therein alledged muſt be certain, and (o likewiſe muſt 
the Uerdic,- otherwiſe no Judgment can be given ; but here the 
Cerdic finding that another perſon gave the Stroak, and not 
that perſon againſt whom the Appellant had declared, 'tis direcly 
againſt her own ſhewing. 

2. This Fac was tried by a Jury of Cambridgſhire when t 
ought to have been tried by a Jury of both Counties. 


, The Court anſwered to the firſff Erception, that it was of no 
fo2ce, and that the ſame Dbjection may be made to an Jndia- 
ment, where in an Jndictment if one gives the Stroak and another 
is abetting, they are both pzincipally and equally guilty ; and an 
Indictment ought to be as certain as a Count in an Appeal. 


As to the ſecond Exception, 'tis a good Trial by a Jury of 
Cambridgſhire alone, and this upon the Statute of 2 & 3 Ed. 6. : & ; t4. 5 
the Tos of which Statute are, viz. Where any perſon, ec. ?: *+ 

ſhall hereafter be. feloniouſly ſtriken in one County, and dye of 
the ſame Stroak in another County, that then an Indictment there- 
of found by the Jurors of the County where the death ſhall happen 
whether it be found before the Coroner upon the ſight of the 
Body or before the Juſtices of the Peace, or other Juſtices or Com- 
miſſioners, who ſhall have Authority ro enquire of ſuch Offences, 
ſhall be as good and effeCtual in the Law as if the Stroak had been 
in the ſame County, where the Party ſhall dye or where ſuch In- 
ditment ſhall be found. 

"Tis true, that at the Common Law if a Yan had received +1 +9 
a moztal Wound in one County, and _ in another, the Cife 


0! 
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Subornation 
of Perjury. 


07 nert Þeir bad'their Election: to baing art Appeal fn efther-Colun 
ty, but the Trial muſt be by a Jury 'of*bvth-Countiegs :' 

But now that miſchief is remedied by this Statute, which doth 
not only pzovide that an Appeal ſhall be dzought in the County 
where the Party dyed, but that it ſhalt be 'p2oſecuted, which muſt 
be to the end of the Suit. Adjornatur. 
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N Jndi>ment was bzought agaii# the'-Defendatits ſetting 
foth, that a'Conventſcte 'was'helv/at a certain place, and 
that thep/ movebant, perſuadebanr .& ſubotnayerunt @ g8ttain per- 
ſon to ſwear that ſeveral Ben were then pzeſent, who'teally were 
at that time at another place. Cp 
They were found guilty, and a Trit'of! Ecroz was Þoight to 
reverſe the Judgment ;'the- Erroz aſſigned'was, thitt the Jndig- 
ment doth not (vt foth, that any'Dath-was made, (0 it could not 
be Suboznation. ny O15 
There is a difference between the perſtiadingiof a man to ſwear 
falfly and Suboznation it ſelf, fo2 an Jnd{ment fo2 Sliboznation 
always” concludes contra formam Staruti. 


Curia. *Tis not enough to ſay a Yan ſubozned another to 
commtt a Perjury, but he muſt ſhew what Perjury it* is, which 
cannot be without an Dath3 fo2 an Jndi>tnent cannot be framen 
fo? ſuch an Dffence unleſs it appear that'the thing was falſe which 
he was perſwaded to ſwear. 

The Queſtion therefoze is, Jf the perſon had (wom what the 
Defendants had perſuaded him to do, whether that had been Per- 


jury. | 

There is a difference when a Pan ſwears a thing which is true 
tin Fac, and yet he vothnot kndw it to be ſo, and to ſwear athin 
to be true whtch is really falſe; the firſt is Perfiity befoze God, 
and the other is an Offence of which the Law takes notice. 

But the Indiament was quaſhev, becauſe the THows Per Sa- 
cramentum duodecim proborum & legalium hominum were left 
out. 

They held that if the Return had been right upon the File, 
the Recow ſhould be amended'by it, 


Blaxton 
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' Blaxton verſus Stone. 


6 > Caſe was this. viz- A Ban ſeiſed in Fee, &c. had Jſſue 
- two Sons ; he deviſed all his Land to his eldeſt Son, and 
if be die without Heirs Wales then to his other Son itn like 
manner. 

The Queſtion was, TClhether this was an Cate Tail in the 
elveft Son, 


_ Curia. *Tis plain the Tow Body, which p2operly creates an 
Eſtate Tail is left out; but the intent of the Teſtatoz map be 
collected out of his Till that he deſigned an Eſtate Tal 3 fo 
without this Deviſe it would have gone to his ſecond Son, if the 
firſt had died without Jſſue. "Tis therefoze an Cſtate Tail, 


— 


What words 
make an Eſtate 
Tail in a Will. 
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Herbert Chief Juſtice. 
Wythens 
Holloway> Fuftices. 


Powel 


Dominus Rex verſus William Beal. 


the County 
where he wes 
condemned. 


A Souldier ex- Eygorandum, That on Saturday April IS. MW. Attozmp 
ecuted not 1n mover that this Court would award Erecution upon 


the Defendant, who was a Souldier, for deſerting of 

his Colours, and was condemned fo? the ſame at the 
Afﬀfizes at Reading tn Berks and repzieved, and that he might be 
erecuted at Plymouth where the Garriſon then was, 


- The Chief Juſtice in ſome heat ſaid, that the Botion wag it- 
regular, fo2 the Paiſoner was never befoze the Court, 


M2. Attomny then moved fo2 a Habeas Corpus, and on Tueſday 


April the 18th. the Souldter was bzought to the Barr, and Dy. At- 
tozny moved it again. 


"But it was affirmed by the Chief Juſfice and Juſtice Wychens 
that it could not be done by Law, fo2 the Paiſoner being condemn- 
ed in Berks, and repzieved by the Judge to know the Kings Plea: - 
ſure, and now bzought hither cannot be ſent into another Countp 
to be executed ; it may be done in Middleſex by the Pzerogative 
of this Court which ſits in that County, but no where elſe but 
in the pzoper County where the Trial and Conviction was ; ſo the 
Puiſoner was committed to the Kings Bench, and the Kecow of 
his Conviction was not filed, 


lt 
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"But it was the King's Will that this Pan (ould be erecuted 
at Plymouth where the Garriſon was, that by this Example other 
Svuidiers might be deterred from running from their Colours, 


\ IR Robert Wright, who was made Chief Juſtice of the Conr- 

mon Pleas in the room of Sir Henry Beddingfield, who died the 
laſt Term (as he was receiving of the Sacrament,) was on Friday 
following, being the 21ſt of April, made Chief Juſtice of this 
Court in the place of Sir Edward Herbert, who was removed in- 
to the Common Pleas, and made Chief Juſtice there ; and Sir Frar- 
cis Wythens had his 9ietus the Night before. 


The ſame 21\t dap of April after this Removal the Souldier 
was bzought again to the Barr, and upon the Yotion of My, At- 
tommy was owdered by the new Chief Juſtice to be executed at Ply- 
mouth, which was done accowingly. 


Wright Chief 7uflice. 
Holloway,, 

Powel, >pfuſtices. 
Allibon, 


Monday, May 2d. 


OTA. A Urit of Erroz was byought upon a Judgment 

given in this Court returnable in Parliament, which was 

192020gued from the 28th dap of April to the 22d. day of Novem- 
ber following. 


Sit George 'Treby moved, that it might be diſcharged 3 fo2 it 
could not be a Superſedeas to this Erecution, becauſe there was a 
whole: Term, which intervened between the Teſte and Rerurn of 
the CUrit of Erroz, viz. Trinity-Term. 


Dn the other ſide, it was ſaid that the P2zoclamation was no 
Kecond, : it only: ſhews the ptelent Intention of the King, which 
he map recal at any time. 

But the Court made no Rule. 


D E 


Term. Sant. Trin. 
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Wright, Chief Juſtice. 


Holloway, 
Powel, Tuſtices. 
Allibon, 


Sawyer, Attorny General, 
Pow1s, Sollicitor General. 


The Company of Merchant Adyenturers verſus 
Rebow. 


Whether the N a ſpecial Action on the Caſe, the Plaintiffs declared, that 
—ns. Ly hel in the Reign of H. 4. there was a Soctety of Merchants 
reſtrain Trade Adventurers in England, and that afterwards Queen Eli- 


tO a particular 


- Zabeth did by her Letters Patents tncozpozate them by the 
naber © Name of the Governour and Company of the Merchants Adven- 
rurers, &c. and gave them -Pyivilerge to trade fnto Holland, 
Zealand, Flanders, Brabant, the. Country belonging to the Duke 
of Lunenburgh, and Hamburgh, pzohibiting all others:not free of 
that Company 3 by virtue whereof thep did trade into thoſe parts, 
and had thereby great Pziviledges and Advantages ; that the De- 
fendant not being free of the ſaiv Company did trade into thoſe 


Parts without their authozity, and impozted Goods from - thence 
into this Kingvom ad damnum, &c. 


The Defendant pleaded as to Hamburgh Not-guilty, and ag 


to the other places he pleaded the Statute of Ed. 3. That the 


Seas ſhall be open to all Merchants to paſs with their Merchan- 
dize whither they pleaſe, 
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- The, Plaintilf vemurred, and the Defendant joined in De: 
muUreer.-:':. e 


This-Gaſe was iow argued by Couſeel'on both tides, 


, The Councel fox. the Taintiff it their Arganients made theſe 
oints. | 


2. What Power the King had by his Prerogative to reſtrain 
his Subjects from trading to particular places; © 


- 2. Admitting he hav'(ach a Pterogativez whether: ar! Action on 
the Caſe witl lie. 


_ 9s: to the fir Point it wag ſaid, that all Trades muff be un: ,,.... cc, 
der ſome Regulation, and that-the Subject Hath-not an abſolute <p. ;-. 
power to'trave without the leave'of' the King ; fo2 it is ſaid fn * 1% 57: 
our Books Omnes Mercatores nift publice prohibiti fuerint 'ha- 
beant falyum & ſecurum conduQtum, which is meant of Mer: 
chant Strangers in\Amity with us, ard nili publice prohibiri muſt 
be by the King. 
Now if Werchants Strangers may be p2ohibited from coming 
into England, by the ſame reaſon- the Kings Subjfeca's may be re- 
ſfrained to go out of the Kingdom and fo2 that purpoſe the 
Writ of Ne excat Regnum was framed, which is grounded upon e. x. s. s;. 
the Common Law, and not given by any particulie Statute, 3 if: 179. 
The Kings P2erogative in this and ſuch like Cafes fs (0 much , 1... 5. 
favoured by Law, that-he may by his Pzivy Seal commatid any More -72. 
of his Subjeas to return out of a Fozetgn INation'o2 (etze their 


Lands. 


The firft Statute which regulates Trade fs, that which con-,_. . .... 
fined the Staple to certain places that perſons might not go about 
in Companies to ttave without the King's Licence ; and from 
thence came Markets ; and if ſuch were kept without the King's 
Gtant a Quo Warranto would tie againff them who continned 
it, wy the People, who frequented thoſe WParkets were puniſha- 
ble by Fine, | 

The Law is. plaſn, that the King is fole Judge of the place x. x. s. :::. 
where Darkets ſhall be kept ; fo2 if He grant one to be kept fi1 2 Roll. Ab: 
ſuch a. place which map not be convenient fo2 the- Country, yet '** 
the Subjects can go to no other, and if they doz the Dwner of the 


Soil, where they meet, is liable-to an Action at the Suit- of the 
G2antee of the Yarket, 


A 
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Sir G. Farmer's A Cuſtom to reſtrain a Ban from the exerciſing of his Trade in 

Caſe cired in q particular place hath been adjudged good ; as to have a Bake: 

8 Co. 127- houſe in ſuch a Yanno2 and that no other ſhould uſe that-Trave 
k ere, | 

2 Cro Brown nd as a Yan may be reffrained by Cuſtom (oa he may re- 

verſus Joe. ſfrafn Himſelf from uſing of a Trade in a certain place; as if he 
p20miſe upon a valuable conſideration not to uſe the Trade of a 
Mercer in ſuch a place. 

And *tis very neceſſary that Trade ſhould in ſome meaſure be 
reſtrained (0 as to be managed only by Freemen, becauſe 'tis of 
moze advantage to the King that it ſhould be carrfed on by a 
Company (eſpecially in London) who may manage it with Dyer 
and Government, that is, by ſome power to reſtrain particular 
perſons from that Libetty which otherwiſe they would uſe ; and 
therefoze (ſuch Companies have always power to make By-Laws 
to regulate Trade, which is the cheff End of their Jncozpozation, 

And if ſuch Cozpozations have power to judge and determine 
who are fit perſons to exerciſe Trades within their Jurisdicion, 
the King hath certainly a greater P2erogative to determine which 
of his Subjects are fit to trade to particular places ercluſive fron 
the Reſt, 

Sid. 107. That the Governo2zs of Coppozations have taken upon them 
ſuch Authozity appears in Townſend's Caſe, who ſerved an Ap- 
prentiſhip to a Tayloz in Oxford, and was refuſed by the Wayoz 
to be made. a Freeman of that City, which ſhews that if a perſon 
be not qualified he may be excluded. 

This is a very ancient Company, fo2 Cloth was firſt bzought 
into this Realm in the Reign of Ed. 3. and was always under 
ſome Hovernment. 

; H.5.no.41. Mp Low Rolls quoting the Parliament Roll of H. 5. wherein 

Soup 1 the Commons pzay that all Perchants might fmpozt oz erpozt 

++ = their Goods to any place (except ſuch as were of the Staple) pay- 
ing the Cuſtoms, takes notice that this ÞPzayer was made againſt 
the Companies which pzohibited ſuch Trading, 
This ſhews that even in thoſe days Trade was under a Re: 
ulation. ; | 

Af King Ed. 3. gave Licence to all Yerchants Denizens, who 

- were not Artificers to go into Gaſcoigne foz. TUines, and that 
Altens might bzing Wines into this Realm, and that all Ber- 
chandizes might be carried into Ircland, and erpoxted from 
thence, which ſhews that without ſuch leave perſons could not 


trade thither, and Dentzens could not impozt TUines from thoſe 
parts, 
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The Caſe of ſole ÞÞzinting is a Banufacture, and ſo not fn the 
power of the King to reſtrain, fo2 tis a piece of Art and Skill ; 
but when once it becomes of publick concernment then the ]e- 
rogative interpoſeth, = 

'Tis a vain Objection to ſay, that every Subjec hath a Right to 
trade, which Right is grounded upon the Common Law 3 fo2 that 
Law can give no ſuch Authozity againſt any IRing's Pyohibition 3 
Fo2 ſuppoſe a fozeign P2ince ſhould fozbid the Subjeas of England 
to trade within his Dominions, what Right can the Common Law 
give them ſo to do 2 

D! ſuppoſe any Fotzeign Pyince ſhould refrain Trade to a pe- 
culiar number of Men excluſive from the reſt, how would the 
Common Law help them ? So that if this Trade depend upon the 
CWill of a Fozeign Pzince, why may not the King of England 
p20hibit His Subjects from uſing of it ? *_ 

He who hath the ſole power of making Leagues and Treaties 
is the foundation of Trade, and can that Right which the Sub« 
ject hath at the Common Law be independent on this # 

The Queſtion now is about the Kegulatton of a Trade by Let- 
ters Patents which the King hath power to do, 


- 1. By:his Pterogative, fo2 the appointment of the Staple is 27 E. ;.«. : 
not by vertue of any Ac of Parliament, but 'tis the effec of *; Es. 
Leagues and Treaties. | hum. 40. 


2. By Ads of Parliament which have allowed ſuch Gzants, 
and fronrother Acts which take notice-vf the Kings Pyerogative. 


Jn 12 H. 7. a Fellowſhip.of Berchant Adventurers fn London 12 H. 7. c. 6. 
made an Dper. to reſtrain all perſons to ſell at (uch a Bart with- 
out their conſent. 160.0 IEG] 1-51 

The Statute of z Jacobi recites Letters Patents of the Inco?- 3 Jzc.c. 6. 
po2ation to certain Berchants to trade into Spain 3. and 4 Jac. re- c,,, , 
cites the like Letters Patents granted to the Werchants of Exe- 
rer by the Queen, "41 

The next thing to be conſidered is, what Acts of Parliament 
have either taken away'o2 abzivged the-Ring's Pyerogative. 

The- firſt is Magna Charta, 'viz. That all Werchants ſhall ay 
here niſi-publice anrea prohibiti, the meaning of which hath been 
already:erplatned,  - '; 2006 

The lecond Statute is,. that which the Defendant hath pleaded. 
In anſwer to which 'tis to be obſerved that a Preamble of ay 
Statute Law is the beſt Erpoſitoz of it, becauſe it uſually men- 
tions the occaſion of its making 3 an this Act amongſt other 


Things 
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Things and Petitions recites, that the King had granted to the 
Men of Flanders that the Staple of Wool ſhould be at Bruges, 
which Town had opdered that no CClool ſhould be ſold to Stran- 
gers, which was much to the damage of trading Berchants, 

- Now what is the Remedy tn this Caſe ? Thy the King grants 
that they may buy (Uool at ſuch p2zizes as they can agree, any 
carry - it where they pleaſe, let the Seas be open, &c. So that 
this Act had only a pzoſpect to remedy the abuſe of the Staple, 
which hath in no ſozt abavged the King's Peerogative. 

Jf there ſhould be no Regulation of Trade by the Power and 
Pyerogative of the King, what would become of the Turkey Com- 
pany, when it might be in the power of one Ban to ruine all the 
Effects of our Engliſh Merchants there by a Bigsdemeanour ? 
Therefoze it ought to be looked. after very ſtrictly, 

| All Arguments which map be deduced from MWonopdlies will 
l | bave no influence upon this. Caſe, becauſe this Ozant doth not 
| batr the Subjec of any ptecedeut Right. 


2. AS to the ſecond Point 'tis not 10: be doubted, but that 
ſince they are abzidged in. Jntereſt an Action on the Caſe will lie. 


E.contra. MM}, Pollexfen contra. :Theſe ; Letters. Patents extend to a 
great part of Europe, and the conſequence of this Judgment (if 
fo2 the Plaintiffs) muſt be, that all Perchants trading thither 
mo be of this Company , 02 excluded from Trade in thoſe 

arts. j rb: Ut4 5 : W# 7 

Now ſuppoſing that ſeveral: Pen -may be of this Company, 
'tis fmpoſſible that all Berchants, who trade into thoſe parts 
of Europe, ſhould be Bembers thereafz .foz where thoald thep 
meet to. make By-Laws ? Neither is it pzobable that other Ber- 
chants who live remote from London will adventute theit Stock 
any Eſtates with 'ths Citizens, TWihat will become of the Clo- 
_ thiers, mult. they: ſell their Ctoth at the Rate impoſed by this 
Company? _ it 2030) 

The Queſtion is not whether the King may reſtrain his Stth- 

jects: from trading to particular places,. o2 that the Trave of the 

People is not-under the Gavernment of the. King, noz! whether 

he may make Leagues and Treaties, fo2 'tis certainly'his Pze- 

rogative 3 no2 how the Staple was fozmerly, which hath been long! 
ſince diſcontinued and not eaſle to find out 3 nothing will'follow 
from either of theſe conſiderations which: map be of any uſe in 


this Caſe. 


Put 
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But the Dueltfon-fs 'whether the king can make ſuch a Gzant 
crcluditiff alſvorhers: trom trading ; fo2 *tis expeſiy p2ovided by 
the Stattite 6f H. 7-1that'no Engliſhman ſhall take of another any :2 8. 7.c 6. 
Fine o2 Jmpoſition, fo2 his Liberty to-bup and ett. 

- The Cafe of the Eaſt-India Company ts not itke this, fo? they 
who arxued then div admit, thatf the Gzant :to.that Company 
had reſtrditiev the Subjeas from trading to Chriſtian Countries 
it had been votd ; but ft: only p2ohibiting a Trade with Jnfiveis 
with whom we ſhould have no Communication without the King's 
Licence leſt we ſhould foxſake the Catholick Faith and turn Jnft- 
dels, fo2 that reaſon ft was held good, "= 

And ſuch a Licence was ſeen by mp Lozd Coke, as he tells = Brownl. 296. 
us fn Michelburn's Caſe, which was grated in the Reign of 


ut a Patent. to erclude all others'is boid both by the. Com: 


mon Law and the Statute Law, 


As to the Argument. that the Common: Law. gives no yt- 
viledge ts 'Trade againſt the xKing's- Pzahibition, becauſe Fo: 
reign Py2inces may teſtrain the Trade to a particular number of 
Men; can any Jnference be: made from: thence that the Kings 


- of England map therefoze reſtrain Trade to a like number of 


Den y 7-6 15-5 pr 

All. Patents pzohibiting Trade .are void. * Jf a Yan would * 5! Rey. +- 
give give 'Lands in Boztmain, '02' would have a new (ap by © +4 
taking in the Common High-way, this may be done with the 

King's Licence, and the Eſcheatox oz Sheriff fs to examine the 

Fact and if it be ad dampnum alterius ſuch a Licence is void as TN 
being pzejudictal to the Subject, and if 'tis void a fortiori a Hzant ET 
to reſtrait Trade muſt de fo, ] | 

Ail Engroſſing and Yonopolizing are void by the Common 
Law, the one fs a Species of the other ; 'tis defined by my Lo2d 
Coke to be an allowance. by the King's Gant to any perſon fo? 3 I=ft. :8:. 
the (ole buying 02 ſelling of any. thing reſtraining all others of 
that Liberty which they had befoze the making of (ſuch a G2ant ; 
and this he tells us is agatnſt the ancient and fundamental Rights 
of. this Kingdom, 

This Patent agreeth eracly with that Definitfon, and there- ,,. 
foze it muſt be againſt Law; 'tis againſt an 9a of Parlia- is t;. c;." 
ment which gives Liberty to Merchants to buy and to ſell in this AA *- 
Realm without diſturbance ; and tis expzeſly againſt the Sta : k.z «1. © 


tute of 2x Jac. cap. 3. which declares all ſuch Letters Patents * >: < 7- 
to be votd, 


S 2 That 


Regia, 1687; _ 


{ak 5d. That which may 'give. ſonte evlour to-make fueh. Wants good, 
11 Rep. is a-ptetence of: Dyer and Government i Trade 3 but wp Low 
Coke was of Opinion; 'that it! was a hinderance to. both, and 

in the end it p20duced Yonopolies, 2! fl ht oeeee © 5, 
\ There is @ gteat- difference between the-King's Ongut-and his 


the other , and all Peohibirtons determine':bp the Kh 


but Gzants ftfl-remain-in fozce. - Acjornatur,/ 2 14 
; r «it 2171 ba 


N--Treſpaſs foxthotaking.of g Hoſe 3. thd Oefendant juſtified, 
upen 8 bee fo2 that Joſeph Aſh was poſſeſſed of a Cloſe, &c. and that the 
good wr > eggs as 'his Dervane todk the Hogſe in that Cloſe Damage 
a wrong doer. Iclant. fe] $640 JJ 1 aJ3ib & 

And upon a Demurrer to this Plea,*fo2 that the Defendant 

did not ſhew what Title At had this Cloſe. The Councel fo2 
the Defendant inſiſted; that; it /being in Tyeſpals , "ris ſufficent 
to ſay that Aſh- mas poſteſſed, becauſe in! this, Caſe poſſeſſion is 
a good Title anainft all.others..;But it might have been other- 
wiſe.tn Replevin. - L1Y 106303; 703520 | 

Cro. Car. 138. The Title .of the Cloſe is not in queſtion, the poſſeſſion ig 

S000. 4 --;, only an tnducement ts the. Plea, and not'the lubſtance thereof, 

pl. 10. which is the! taking of the Hoſe 3 and tho Law is plain, that 
where the intereſt of the Lands not in- queſtion, a Ban may 
juſtifie upon his own poſſeſſion againſt a wong-doer. 


M1, Pollexfen on the other fide alledged that damage feſanr 
would bzing the Title of the Land in queftion : But the Court 
gave Judgment fox the Defendant. 


132 Trin. Jac. IL-inBanco 


Juſtification 


Perkins verſus Titus. 


T0900 0 {airit of Error was dzought to reverſe a Judgment given 
in the Common-Pleas, in Replevin fo2 taking of the Platin- 


where it muſt 
be certain, t iff's Sheep. 

The Defendant avowed the taking damage feſanr. 

The Plaintiff replied, that the Lands where, &c. were Copy* 
hold, held of the Banoz of Buſhy in "Com. Hertf. the Cuffom 
whereof was, that every Tenant of the ſaiv Yanoz qui admiſſus 
foret to any Copyhold Eſtate ſhould pay a years Qalue of the 
Land fo2 a Fine as the ſaid Land is wozth rempore A 
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And- upon a -Demurrer,, the Queſifon was, I,” ihether this bea 
good. og 02 not, as-tis pleaded ?- 


Ls, ,$003;A6 pleaded, the whether fuch a Cuſtom may 
be HR P Law : : 


(341 


L was fo? the Plaint(-in in the Writ of Etr02-now, and fit 
Mickiael as: Term following arguey: that it was not .a gooy 
Cuſtom.;.. .. 

The ſubſtarice of whoſe Arguments were, that Fines are eſther 
certain :02 incertain 5 thoſe which are'incertain-are arbitrary; and 
therefoze- cannot be due of Common Right, no2 by Cuſtom; fb} 
there.can be no Cuſtom fo2 an incertain Fine, :anv-fuch. is. this 
Fine; fo2 the value of the Land cannot be: known ,/ becauſe as 
this Cuſfom is pleaded, it doth; not appear whether it ſhall be 


years -value paſt N to come, at the time of the. admittance of the 
Tenant; -.: 


A Cuſtoms to. aſſeſs rationabilem denariorum Gh—En fo? a Fine 4 
upon att admittance, that is to ſay, being two- years Rent ofa * ** 
Tenant of the yearly value of 53s. 4d. is no good Cuſtom, 

A Leaſe is made foz {0 many ors as a third perſon” ſhall ,, :4,, . 
name - this ts altogether incertain; but when the Term is named Plas. Abe.a73 
then 'tis. & good Leaſe, but this can be done but once. 

How can this Fine be aſſeſſed ? Jt cannot be by Jury, fo2 then 
it ſtands in need of the Common Law, and will be therefoze void; 

{op a Cuftom muſt have nothing to \uppo2t it but uſage. 

Neither -can_this be a goopd Cuſtom as 'tis pleaded, be- 
ca all Cuſtoms are made up of repeated Aas aud Uſages , 
and therefoze in pleading them, {t muſt be laid time out of mind, 
which is not done here; fo2 admiſſus forer hath a teſpen to fit- 
ture admiſſions, aud are not to thoſe which are paſt. 

2. Here ts no time laid when this Fine ſhall be paid ; fo? 'tis 
ſaid Quiliber tenens . qui admiſſus forer, &c. Tolver tantam dena- 
riorum Jummam quantum terra valebat per Annum tempore . ad- 
miſſionis, &c. which laſt wows muſt be taken to relate to the va- 
lue of the Land, and not to the time when the Fine ſhall be pad; 
ſo that if there be ſuch a Cuſtom, which is Lex loci, and not fully 
ſet fozth and erpzeſſed, the Common Law will not help it by any 
Conſtruction, 

2. Point. Whether ſuch a Cuſtom can be good by Law ? 

And thep argued that it cannot. 

Where the Fine is certain the Low may refuſe to admit with- 
out a tender of it, upon the payer of the perſon to be admitted; 
but where-'tis incertain, the Lo is firſt to admit the Tenant, * * 
and then to ſet the Fine, the reaſonableneſs whereof is to be de- 
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termined by Jitdges befoze whom -the Caſe ſhall depend, o2 up: 
on Demurrer, 02 by a Jury:upon-ptoofs-of the yearly value 
| of the Land; .but fo2 non payment+-of an vunreaſonable Fine the 
65-47: 779- Low cannot enter. ; U3bs 2 nil GaguT 
| The Law admits of no Cuſtom to be good, but ſuch- as is 
very: certain:3;fozincertaltify tif a Cuſtom'as'\well as fn a-O2ant 
makes. both void ;:and"therefdze "tis held a voiv-Cuffon fo an 
ry oy hs m_ to make a Feoftment when he can meaſure_gn' Ell of 
DaviesRe +J7». 0 + ' {3 rf1th: f 9H Q) | One ALL , 
wy -1:Jt-may be objected, that-certum eſt quod certrum reddi poteſt ; 
the meaning of which ſaping muſt be quod certum reddr poteſt 
by ſomethingWhich ts.cevtain 3 fo if this Kule ſhould be-taken 
to be. an an(werto; intertainties, it would deſtroy all the Books; 
whith ſap a Cuftom'muſt be certain, - ' Y 
Eirz. Bar. 177, - The Law-1s''verp clear,' that a Cuſtom is void fo? the incer- 
2 Rol. Abr. tainty 3 therefoze this Cuſtom muſt be void, fo2 the value of 
264 - Lanvisthe moſt incertain thing in nature, and therefoze Perjury 
will not ye fo2 ſwearing to the value. 


-* Serjeant Fuller and My, Finch contra. | 
- . The chief Objection is the incertainty of this Cuſtom ; now 
if a Cuſtom'as tncertain as this, hath been held good in this 
Court, *tfs a good. Authozity.to ſuppozt this Cuſtom. 
-\ And as to that it was ſaid that a Cuſtom fo2 a perſon (whom 
a Copy-holder ſhould name) to have his Land after his death , 
and. that he ſhould pap a Fine fo2 his admitance 3 And if the 
Lord and Tenant cannot agree about the. Fine , that then the 
NIE reſt of the Tenants ſhould aſleſs it : this was adjudged a gooy 
: Ceo. +687 © Cuſtom by the Court of Common-Pleas, and affirmed upon a TUrit 
4 Leon. 233. of Erro2 in this Court, : Jt was the Caſe of Crab and Bevis, 


__ z;, Cited in Warne and Sawyers Cale, Adjornatur. 


Afterwards the firft Judgment was affirmed, and all the Court 
held the Cuſtom to be a good Cuſtom. 


Hacket verſus Herne. 


WheretheDe- | Udgment was had in Debt upon a Bond againſt Father and 

fendanrs in Son, and afterwards the Father alone bzought a TUrit of 

eo in C0 and the Erroz afſingned was, that his Son was under 

a Wit of Age; but becauſe the Son did not join in the Erro2s, the Court 
Error. owered the Writ to be abated, 

Jf a Quare impedit be bzought againſt a Biſhop and others, 

and Judgment be againſt them all, they muſt likewiſe all join 


in 
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in a Writ of Erroz, unleſs it be where the Biſhop claims only 
as Dinary. 

'Tis true, this is againſt the Dpinion of my Lozd Rolls ft Ro!. Abr.929. 
his Abzidgment , who puts the Caſe, that where a Scire Facias ?! 3*: 
was bzought againſt four Executozs, who pleaded plene admini- 
ſtraverunt, the Jury find Aſſets in the Hands of two of them, 
and that the other cant inde fine die ; two bing a Writ of Erroz, 
and aftho' at the opening of the Caſe it was held that the Writ 
thonid abate fo2 that reaſon ,' becauſe bzought only by two, yet 
N ys the Judgment was afterwards affirmed, and the Urit 

eld good. 

But there is a difference where a TUrit of Erto2 is bzought ; co. 25. « 

by the Platntiffs in the oziginal Action, and when by the Defen. Ruddoct's 
vants; fo2 if two Pfaintifts are barred by an erronfous Judg- 
ment , and- afterwards bzing a Ttrit of Erroz, the Refeaſe of 
one fhatl bar the other , becauſe they are both actozs in a perſo- 
nat thing to charge another, and it fhalf be pzeſimey a Folſy 
in him to join with another, who might releafe all. 
— *®>nit where the Defendants bang a crit of Erro? tis other- 
wiſe 3 foz it being bzought to diſcharge themſetves of a Judgment, 
the Releaſe of one cannot barr the other , becauſe they have 
not a joint Jntereſt but a joint burthen, and by Law are compelled 
to join in Errozs., 


Moſle verſus Archer. 


” by at -Aﬀegcnee of an Aﬀeignee of Lands which Breach not 
were erchanged 3 the Beach aſſigned was, that a Stran- %*! #fign<4. 
ger habens jus & titulum, dfd enter, &c. 

There was a Uerdia fo2 the Plaintiff, and it was now mo- 
ved in Arreſt of Judgment, that the Plaintiff had not ſhewed a 
ſufficient bzeach, fo2 he ſets fozth the Entry of a Stranger, ha- 
bens jus & titulum, but doth not ſhew what Title, and it may 
be he had a Title under the Plaintiff himſelf, after the Er- 
change made 3 and to ptove this, the Caſe of Kicby and Han- j4ch. ;;. 
ſaker was cited in point, and of that Dpinion was all the Court. 

Nota, Jt was ſaid in this Caſe, that an Exchange ought to be 
executed by either Party in their Life-time, o2 elle it is void, 


/ 
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Variance be- 
tween the 
Original and 
Declaration, 
where 'tis no 
kiror, 


2 Cro. 674. 
1 Rol. Abr. 


790. N.7. 
Cro. Car. oy 


I$ EliZz. ca 


Taylor verſus Brindley. 


1% Diiginal in Treſpaſs was quare Clauſum Per and the 

Plaintiffdeclared quare Clauſum & Domum fregit, and had 
Judgment fn the Common-Pleas, and a TUrit of Erro2 was 
bzought in this Court, and the variance between the Dziginal and 
Declaration was aſſigned fo} Erroz, and that one was not war- 
ranted by the other. 

But Serjeant Levinz argued, that becauſe the D2iginal was 
certified thiee Terms ſince, and no Continuances between it and 
the Declaration, therefoze that could not be the D2iginal to this 
Action, and that the Court might fox that reaſon intend a Uerdict 
without an Dziginal, which is helped by the Statute of Jeofails. 
But be argued that where the Diiginal varies from the.Declarattf- 
on, and is not warranted by it, 'tis not aided by this Statute : 
Judgment was —_—_— 
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_* Powel, >7uftices. 


" K 
# ® 6 : Y 
« , , % « 
j* + 4 | / ; 9 a Th # 


_ . Sawyer, Attordy General," ©. 
Powss,: Sellicitor General. .. 
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Reſpaſs fo2 entring of his Houſe and taking of a Silver where the 
Tankard. Defendant 
. "The Defendant made .conuſance as "Bayliff of the juſtifies by 
Dean and Chapter. of Weſtminſter, to2 that the place 'way of ex- 
where, &c. was within the Jurisdiction of the Leet of the ſaid Dean, <»{©, 9 
who was ſeiſed of aCourt Leet which was held there ſuch a dap, &. 2% - 
And that the Jury did pteſent the Plaintiff (being a Tallow-Chand- ng 
ler) fo2 melting of ſtinkingTallow,to the annoyance of the Neigh: ana thar he 
bours, fo2 which he was amerced, and: that the Amerciament was took the 
affered to 5 1. which not being paid, the Defendant by a Mandate Goods wir- 
of the ſaid Dean and Chapter, diſtreined the Tankardz &c. rate Warran- 
The Plaintiff replied de injuria ſua-propria abſque hoc that he #* 
did melt Tallow to the annoyance of the Neighbours, &c. And 
upon a Demurrer to this Replication;it was argued this Term by 


My. Pollexten fo2 the Defendant, and/Fremaine fo2 the Plaintiff : 
and afterwards in Michaelmas-Term x Will. & Mariz, 


| by M2. 
Bonithan and Serjeant Thompſon fo2 the Defendant. Me” 


Jt was ſaid fo2 the Defendant, that a P2eſentment in a Court 
Leet which concerns the perſon ( x in this Caſe) and not the 


Frte- 


13H 
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Abr. tit. Tra- 
vers ſans ceo. 
pl. 183. Pre- 
ſentment un 
Court, pl. 15. 


Dyer 13. b. 


11 Co.42. 
1 Rol.Rep. 79- 


Hob. 129. 
Rol. Abr. 542. 


$ Co. 38. 
1 Leon, 142. 


3 Cro. 698. 


748. 
1 Leon, 242, 


Co. Ent. 665. 


; H.7. 3. Firz. Free-hold, was not traverſable , and that the Amerciament was 
Bar. 271. Bro. g Duty veſted in the Lozd fo? which he may diſtrain, oz bzing an 


Raſt, Ent. 606. 


tC 


— 


Action of Debt, Co. Entr. 572. ' 


nr on &hy papyuc py that bnch a Pteſentm 
notty \ $Þg pa z & e 
wp vaſe pry pena; toprporo 


_ gr and that if TY ſuch O_— a Fine 
uld be zupoſed erronipu -Ma by Plea, and 
this agrees With: the ers Keolutn- GoMojes ite, ; 

2. Jt was objeced to the Plea, that it was not good, foz ſt 
ſets fozth, that the Plaintiff was amerced, and that it was affered 


at the Court, and (a he hath confoundey £he@flice of the Jurozs 
and Aroqnpandbca, +4 ha 


eur to-do, fo? he ſhould be 
amerced to a certain Sum, any not in yenergl, which Sum may 
be mitigated 02 afferedby othets. - LN 


Jf it had been a Fine, it neey net brain, becauſe that is 
impoſed by the Court ; but this is ant Amerciament which is the 


act of the Jury, and therefozsit Cap g Fac ko 


3. The chiefelt Exception vas t tter of the Warrant 
viz. the Defendant fet Fonth That be refed by virtue of a Pre- 
cept from the Dean and Chapter ; whereas he ought, to ſhew it 
was dfreced.to hin.from t 


eward of the Courf, and then to 
ſet fo2th the Tarrant, without which he cannot juſtifie to diſtratn 
fo2 aut Amaccigmuent. tf 7! | N 


And of! this Opinion was the whole Court, and therefoze Jidg- 
ment was gtbex foz the Plaintiff, tn Micbaelmas-Term, Primo 
Will. & Marizz. [78-72 | k | les; 
If it had beon jn_Replevin where: the Defendant made cag- 
nizancs in the right of the Low, it hight be well enough as here 


pleaden; but where 'tis to guſtifie by way of excuſe, there pou muſt 


averc the Fac and alledge. it to be done, and fet fogth the Tar: 
rant it ſelf; gud. the taking virtute Warrants; foq a Bailiff of a 
Liberty canyot vifrain fo2 an Amerciameont by virtue of his Dffice, 
us Das born a Wiazrant from the Steward o2 Lozd of the Lett 

t 'J | 

'The ather Exception that the Amerciament ought to be to a 
Sum, ths PMelidents aro otherwiſe 3 fo} an Amer pcr du- 
odecim probos & legales homines adtune & ibidem- jurat. ad 4o s. 
afterar” tg well enough, but the Tarrant is always ſet foyth. 


1990 


_— 


Dominus Rex verſus Darby. 


Þ E Defendant was indicted  foz ſpeaking of ſcandalous tadiamene 
wozws of Sir J.K. a Juſtice of theÞPeace. Viz. Sir F.K. is a for Scandalous 

butfle-headed Fellow, and doth not underſtand Law ; he is not fit ** 

to talk Law with me, I have bafled him, and he hath not done 

my Clyenr Juſtice. | 


M2. Pollexfen fo2 the Defendant ſaid that an Jndixment would 
not iye fo2 theſe wozds, becauſe not ſpoken to the Party in the 
execution of his Office, but behind his back 3 it will not Ipe fo2 
irreverent wozds, but fo2 Libels and Tlritings, becauſe (ſuch are 
publick, but wozds are p2ivate offences. 


But the Court being of Dpinfon that an Jndi&ment would 
Ive where an Action would not, becauſe it reſpects the publick 
Jdeace 2: and that an Action would not lye in this Caſe, unleſs the 
party had a particular loſs, and therefote it hath been held not to $4. s;. 
be actionable to call a Juſtice of Peace Fool, Aſs, Coxcomb, +©9-53. 
Þe then-took Exceptions to the Fopn of the Jndiament. 
i. There is no place of A laid where the Defendant dfd 
inhabit, which is expzefip required by the Statute of H. 5. Viz. ; xr. ;. cp. 5 
Thar in Inditments there ſhall be addition of rhe Eſtate, Degree, 
&e. andof the Towns, Hamlets, Places and Counties where the 
Defendants dwell. Jun by the Statute of H. 6. which gives the s 11. 6. c«p.:1 
Judges power to amend Recoqvs in affirmations of Judgments, 
ſuch yeteag which are named in the @tatute of H. 5. are excepted; 
and therefoze where a'Writ of Erro2 was b2ought to reverſe an 
Dutlawp upon the Statute of 5 Eliz. fo Perjury ; the Defendant , ©, ,;. 
was JIndiaed by the Mame of Nicbolas Leech de Parochia de Ald- 
gate, apd-Did not ſhew in what County Aldgate was ; and fo this 
cauſe it was reverſed, 
2. The Caption is coram Juſticiariis ad pacem dit; Domini Re- 
gis conſeryand”, and the wow (nunc) ts left out. Jt was the D- 
pinfon of Juſtice 'Twiſden, that it ought to be nunc conſervand”, Sid. 422. 
fo? otherwiſe it may be the Peace of King Stephen. 


The Councel on the other ſide ſaid, that it wasa new Doctrine, 
that the King ſhail not have the (ame Remedy by an Jndictment 
which the Subject map have by an Action ; TUhat is the mean- 


_ Ing of the wows of ail Commiſſions, de propalationibus Ver- 


rum 2? 


T 2 As 


— 
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As to the firſt Exception, they ſaid that the Jndictment was 
certain enough, fo2 the Defendant is latd to be de Almondbury in 
the Weſt-Riding of Yorkſhire. 

To the ſecond Exception, they ſaid that ad pacem conſervand” 
without nunc is well enough, fo2 it cannot be intended upon this 
Jndiament that they were Juſtices to p2eſerve the Peace in any 
other Kings Reign, and what was quoted out of Siderfin, fs but 
the? Dpinion of one ſingle Judge, 

This is a Scandal upon the Government, and *tis as much 
as to (ay that the King hath appointed an ignozant Wan to be 
a Juſtice of Peace, foz which an Jndictment will lye. - 


And of that Opinion was the whole Court, and gave Judg: 
ment accowdingly. 


Ball verſus Cock. 


CArit of Covenant did bear Teſte the firſt day of Trinicy- 


Error to 
reverſe a A Term, retomnable tres Trinitatis, and ft was taken by De- 


Fine,where 1: ; 
the Done dimus 30Julii 


Gr died af A Crit of Erroz was bought to reverſe this Fine, and the 
ter theCap- Ctr02 aſligned was, that the Cognizo2 died after the Caption, and 
tion.and be- befoze the Enrolment at the King's Silver Dffice. | 


fore it paſ- 
led the Jt was, argued by the Councel foz the Plaintiff in the 
King's Si CUrit of Erroz, that a Fine Sur Cognizance de droit, &c. is 
mw (atd to be levied when the Writ of Covenant is returned, and 
the Concow and King's Silver ( which is an antient Reve- 
nue of the Crown pro licencia concordandi) duly entred ; fo? 
Dyer 220. b. though the Cogniſoz dieth afterwards, the Fine is good, and the 
£.c0-37- . Land paſſethz but if the King's Silver be not entred, the Fine 
.-*” map be reverſed by.Writ of Erroz3 fo2 it is an Action, and Judg-« 
ment, and the death of either Party abates it. | 
If it Q<ould be objeced that this cannot be aſſigned foz Erroz, 
becauſe 'tis againſt the Recowd, which is Placica terrz irrorular. de 
Termino SanCtz 'Trinitatis anno primo Jacobi, &c. 
'Tis true,.an- Erro2 cannot be afligned againſt the very ef: 
ſence of a Recopd, but in thematter of time it may, and ſo'tis 
in this Caſe. 


3 Inſt. 230. Tis like Sy ers Caſe 3% Eliz. who was indicted foz2 a Burgla« 


+ Co. Hind's UP (uppoled to be done primo Auguſti, and upon the Evidence it 
Caſe, HERE appeared to be done primo Septembris, and though he was acquit- 


ted of the Indictment fo that reaſon, viz. becauſe the Judgment 
p ; re- 


on Aro re, 
— 
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relates to the dap of the Jndicment, yet it was reſolved by all the 
Judges of England, that the very day needs not be ſet down 
in the Indictment 3 fo? be it befoze o2 after the Dffence, the Jury 
ought to find acco2zding to the truth of the Caſe upon the Evi- 
dence, fo? they are (wozn ad veritatem dicendam, &c. 

This muſt be afſigned fo2 Erroz, fo} if the contrary be ſaid 
tis againſt the Recozd, the Cuſtos Brevium having retozned that 
the Fine was taken 3o July, which could not be in Trinity-Term, 
fo2 that ended 8 July, otherwiſe *tis repugnant to it (elf, 


E contra. Tt was argued; that this fs not aſſignable fo2 Erto? ; tis Dyer 225. b. 
true, if the Party had died befoze the Entry of the King's Silver, it ** © 2+ 
had been Erro, but if afterwards 'tis not ſo. Thus was the Caſe 
of Warnecomb and' Carril, which was, Þugband and Wife levied 
a Fine of the Lands of the TUife, and this was by Dedimus in 
the Lent Uacation, ſhe being then but 19 years of Age; the 
King's Silver was entred in Hillary-Term befoze, and ſhe died 
in the Eaſter-week; and upon a Yotion made the firſt day of 
Eaſter-Term to ſtay the engroſſing of the Fine, it was dented 
by the Court, fo they held it to be a good Fine. 

Another reaſon why this is not aſſignable fo2 Erroz, ts becauſe = co. ::. 
'tis directly againſt 'the Recow; which is of Triniry-Term, and Y*: 33: 
can be of no other Term; and to p2ove this he cited Arundel's 
Caſe, where a (Urit of Erro2 was bought to reverſe a Fine taken 
befoze Roger Manwood Eſq; in his Circuit, he being then ore of 
the Juſtices of the Common-Pleas, and the Dedimus 'was return- 
ed per Rogerum Manwood Militem,” foz he was Knighted and 
made Chief Baron the Eerm following ; the Fine paſſed and this 
was afterwards aſſigned fo2 Trroz, that he whotook the Captijon 
was not'a Knight, but it being Direaly againſt the Reco, they 
would not intend him to be the ſame perſon to whom the TUrit 
was directed, Adjurnatur. Afterwards the Fine was affirmed, 


Lock verſus Norborne. 


Pon a Trial at Bar in Ejectment fo2 Lands in Wiltſhire, the Verdi& 
Caſe was thus. Viz. Mary Philpor in the year 1678. made a ſhall only 
Settlement by Leaſe and Releaſe to her ſelf fo2 Lite, then to Þ* given in 
Truſtees to ſuppozt contingent Remainders, then to her firſt, ſe- vd25"Y 
cond and third Son, in Tatl Yale, &c. then to Thomas Arundel 37-8 
in Tail Yale, with divers Remainders over. P 
Jt was objected at the Tryal, that ſhe had no power to make 
ſuch Settlement, becauſe in the year 1676. her Pugband had = 
e 


- 1990 


I 42 


Mich. 3 Jac. IL in Banco Regis, 1687, 


led the Lands in queſtion upon her fo2 Life, and upon the Jſſue 
of his Body, &c. and fo} want of ſuch Iſſue, then upon George 


' Philpor in Tail Pale, with (ſeveral Rematnders over, the Remain- 


ver to Mary Philpor in Fee, Pyoviſo that upon the tender of a 
Guinea to George Philpor, bp the ſafv Mary, the Limitations ag 
to him ſhould be void, 

George Philpot having afterwards made a Leaſe of this Land, 
to try the- Title , the Truſtees bzought an Ejectment 3 but be- 
cauſe the tenger of the Guinea could not be pzoved, there wasa 
Qerdic fo2 the Defendant. 

And now Py. Philpot would have given that Uerdic in Evt- 
dence at this Trial, but was not ſuffered by the Court, foz if one 
Pan hath a Title to ſeveral Lands, aud if he ſhould bang E- 
jeaments againlt ſeveral Defendants , and recover againſt one, 
be ſhall not give that Uervic in; Evidence againſt the reſt, be- 
cauſe the Party againſt whom that Uerdia was had may be re- 
lieved againſt it, if 'tis not goon, but the reſt cannot, tho' they 
claim under the (ame Title, and all-make the ſame defence. 

do if two Tenants will defend a Title in Ejectment, and a 
Qerdic ſhould be hav againſt one-of -thew, it ſhall not be read 
againſt the other, unleſs by Rule of. Court. 

But it an Aucef>o) hath. a QUervia, the IÞefr map give it in 
Evidence, becauſe he is p2ivy to it; fo þe who pzoduceth g Uerdict 
muſt be either party 02 piivy; to it, ad it ſhall never he recet- 
beds again ifferent perſong, if it doth not. appear that. they are 
united in Jutereſt. 

Therefoze. a Uerdic againſt A. ſhall. ngver be read. agaiuſt B. 
fo} it may happen that one did not make a good defence, which 
the other maypDdo. . 2 | 

The tender of the Guinea was now -p2ovenr., 
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Pows, Attorny General. ' 
Wrm. Williams, Sollicitar General. 


HIS Vacation Sir Robert Sawyer had his Quicker, and 

Sir Thowas Powis was made Attorny General , and 

* Sir William Williams of Greys-Inn, was made Solkcitor 
General. 


Rex verſus Lenthal. 


N Inquiſition was taken in the ſecond year of this King, 
under the Gzeat. Seal of Roganc, by which it was found 
that the Office of Marſhal of the Kings-Bench did- concert the 
Adminiſtration of Juſtice, and that Py. Leachal wag (eiſed theresf 
in Fee, and that upon his Barriage he had ſetled the ſaid Of: 
fice upon Sit Edward Norris and Bt. Coghill, andtheir Þeips in 
oo _oe they Qhould permit him- to execute the ſame during 
te, XC. | | | 

That the ſaid Truſteeshad neglected to give their attendance, 02 
thrrecute the (aid Difice themſelves, that this Cauveyance was 
maye by PL. Lenthal without the uotice of this Court; . that 
he received the Þofits, and afterwards granted the (aiv Office 
to Cooling fo? Life. nu 

" a 
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- That Croſs and his Wiſe jay oveamed a Judgment fn this 
Court againſt Bromley , ed foxth Execution fo2 the 
dy of Ld ſaid Cooling, D 1p lo in Execution did go gt 
lar wy 
< Grd Lei 
hif 
ſuperio? ial rj Deed 
of Scat Cori, ket Act- 
on were non-ſufted ad dampnum, & 

"They fro that Cootitig went out of the af Difice, anw the 
the ſame to Glover fos Life 3\rhat-during: the /time he erecuted 
this Dffice, one Wordal was convicted of; ry, and commit- 
ed to his Cuſtody, and that - be permitted voluntarily to 


Debt and Damages, oz $ committed to the cuſto- 
Lenthal : the rh ES] f01 1211. 2 Th ow , anſwer as 
Truſtees neglecting the execution thereof, By. Lenthal granted 
Eſcape, by which the ſaid Office was foxeited.to'theKing., 


The King had granted the Dffice to the Low Hunſdon. 
Sir Edward Norris and 92. Coghill! come in and plead that 992, 
Lenthal was Cſeiſed in Fee, and that he made a Settlement of 
the Dffice, upon his Marriage . with : Ps. ,Lucy Dunch ( with 
whom he had 5000 1. Poztion) viz. upon them and their Heirs 
in truſf, prour in the Inquiſition, and that he did erecute the Dt: 
-M. Lenthal pledds and avmits:the Gzant: to: Sir Edward Nor- 
ris' and the-other Truſtee, beartng'bate ſuch a VaP, &c. but laith, 
that the next day afterwards , viz. the zoth day of Auguſt a 
Truſt of the ſaid Office was Declared by another Deed, viz. 
to himſelf fo2 Life, with Remainders over, and that by virtue 
thereof, and the conſent of the Truſtees, he took upon him the 
execution. or the ſaiv Office, and was thereof poſſeſled either by 
hitn(if oz his Deput Deputy, until the ttme of the Inquiſition taken - ; 
theti 'he traverſed-that the Eſcapes were voluntary (but did not 
anſwer the' concealing of the Otant) and concludes, viz. per quod 
petit, that the King Hands may be amoved, &c. 


The Attomy Genetal dee to the Þlea of the Truffees, 
he likswiſe Deidirdes/26 the” Plea of My, Lenrhal, and took ifſue 
that the Eſcapes were voluntary. 


Jt was argued this Term and Trinity following, by Councf 


on\both- aves and an to the matter of Law, they made theſe 
Points;/- ! © 


I. That 


— OY __— 
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x. That this Office cannot be granted in Truf, 

2. The, Eſcapes found in the Inquiſition, and not anſwered 
- 4M Truſtees , are Cufficient cauſes of Foxfeiture of this 

ce, 

3. Another Point was raiſed, whether the aſſignment of this 
Office to Truſtees (admitting it could be ſo granted) and thefr 
declaration of the Truſt, did create an Eſtate at will in M2, 
Lenthal. : 

Tf it was a Tenancy at will, | 

r. Then whether yz, Lenthal had done any thing to determine 
his will 2 

2. Whether he can by Law make a Deputy ? 

3- Whether the aſſigning of this Truſt without giving notice 
thereof to this Court, be a Foxfeiture ? 

i. This Office cannot be granted in Truſt, becauſe 'tis a per: Jones 128: 
ſonal Jnheritance, and will not paſs by ſuch Conveyances as are 
uſed to convey Lands 3 ſo is my Lo2d of Oxford's Caſe, in which 
it was held that a Covenant to ſfand ſeiſed of an Office, ts 
votd ; neither can M2. Lenthal take upon him the erecution of 
this _ by the conſent of the Truſtees, fo2 that cannot be with» 
out Deed. 

Jf the Law Gould be otherwiſe this inconvenience would fol- 
low, - viz. MY}, Lenthal might grant the Office to another, with: 
out leave of the Court, and the Gzantee might ſuffer voluntary 
Eſcapes, having no valuable Jntereſt to anſwer the parties infu- 
red, who muſt then ſue My. Lenthal and he hath no Eſtate in 
him, fo2 he hath conveyed the Jnheritance to the Truſtees, and if 
they ſhould be likewiſe ſued, no recovery could be againſt them, 
becauſe they are only nominal ? 

"Tis almoſt like the Gzant of an Dffjice of chtef Py2othonotary :8£4. 4c. -. 
of the Court of Common-Pleas, to two perſons fo2 Life, which 
cannot be good, becauſe the Rolls of the Court cannot be in the 
keeping of two perſons at one time. 

It hath been adjudged that this very Dffice cannot be grant- c,, cr. ;s, 
ed fo? pears , becauſe 'tis an Office of Truſt and daily Atten- Jones 437. 
dance 3 and ſuch a termo? fo2 years map dye inteſtate, and then 
it would be in ſuſpence *till Adminiſtration ts committed, which 
is the ac of another Court. *Y 

2. Point; That the Eſcapes found in the Jnquiſition and 
the non-attendance of the Truſtees, are (ufficient cauſe of Foz- 
feiture. 

'Tis true, at the Common-Law Debt upon an Eſcape will not 
lie againſt the Goaler, that Action was afterwards given by the 
Statute of W. 2. Fo2 befoe w_ Ac, the only remedy agafnſf 


the 
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the Goaler was to! bzing. an Action on the! Caſe agatuft- him , 

Dyer 213, founded upon a'wong done's Bat now Debt will tte,” and if the 

11:0. 3: Party is not ſuffictent at the'time-of the Eicape, reſpondear ſu- 
” - - PERIOH 

The Marſhal who executes this. Dffice, be'it by right os wzong, 
is anſwerable to' the King and his People fo2 Eſcapes : Jf they 
are voluntary, 'tis a Fozfeiture of his Office, nay, if a Deputy 
ſuffer ſuch Eſcapes, tis a Foxfeiture by the Jzincipal, unleſs (ach 
Deputation be made fo2 Life, and then the Gzantee fo7 Life only 
foxfetts the Offtce. 

 39H.6. 32. As to the non-attendance of the Truſtees, ff 1. Lenthal be 
Tenant at will, and hath granted this Office to another fo? Life, 
this is a determination of the Tenancy at will, and a Foxfeiture 
as to him. 

Nova this Gzantee fo2 Life cannot be ſaid to be a Deputy, 
fo? ſuch” a Gzantee Himſelf cannot make a Depaty, and therefoze 
a fortiori, a Tenant at will cannot do it. 

But admitting he ſhouly be Deputy, yet a Foxfeiture by him 
is a Foxfeiture by his Superio?z and' therefozxe M2. Learhal's te- 
nancy at will befng gone, the Truſtees ought to attend, and their 
non-attendance ought to be a Fozfeiture. | 

Cco. Car. 491: The non-attendance of an Dfficer, who was only a Searcher 
in a Pozt Town, was adjudged a Foxfeſturez much greater is 
the Fault of that Dfficer who! harh the adminiſtration of Juſtice, 
if he do not give his attendance. 

39.6. 34. a. Peſives, if they do not attend, by conſequence they cannot 

po - ac fn the Office, and non-feazance fs as ſufficient a cauſe. of 

Sid.8r Foxfeiture as any other miſ-behaviour whatſoever. 

Dyer 150,151 But if the Truſtees had given attendance, they areperſons fn- 

| erperient, and therefore fngapable to execute this Dffice, fox which 
they map be lawfully refuſed by this Court. 


M2, Pollexfen chiefly inſiſted upon the point of Pleading, that 
the matter found by the Jnquiſition was not anſwered by the 
lea. | 
Pe, he ercepted that the Defendant had not by his Plea en- 
; Leen. 202, t{tuled himſelf to any Eſtate in this Dffice , and therefoze he 
2 _— We: could not traverſe the Title of the King , without making a 
: L:on. 123, Title to himſelf, fo2 why ſhould he deſire that the Kings Þands 
may be amoved, and he reſtozed to his Dice, if he hath not ſhewen 
a Titieto it? 
| His pleading of this Deed of Truſt by which he is permitted to 
receive the Ptofits, &c. during Life cannot create (ſuch an Eſtate 
in him, as will be executed by the Statute of Uſes; therefoze 


be 
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he can have no Eſtate fo2 Life; fo2 if a Ban is ſeiſed in Fee 
of an Eſtate, and makes a Declaration thereof in Truſt fo? 
]. S. this is no colour to make an Clate fo2 Life in ). S. 

The Defendant hath therefoze no moze than a Truſt in this 
Office, which is nothing in the Eye of the Law, and fo2 which 
there is no remedy-but by Subpcna in Chancery, fa that being 
only a Ceſtui que truſt, he hath neither jus in re, not ad rem. 

Þe cannot be Tenant at will, to2 he is not made ſo by the 

There is a great-deal of difference between Evidence and 
Pleading 3 fo2 this very Deed may be an Evidence of an Eſtate 
at will, but 'tis not (o in pleading; therefoze he ought to have 
pleaded that coram prztextu he was poſſefſed of the Dffice, and 
took the ]zofits, &c. but he having otherwiſe pleaded, and not 
entituled himſelf to any Eſtate therein, he ought to be laid aſide 
as an incompetent perſon, 

The Plea of Sir Edward Norris ig likewiſe inſufficient ; fo? 
it ſets fozth the Oeed of Settlement, &c. coram prxztexru (the 
Defendant) juxta fiduciam in co poſitam , was poſſeſſed of the 


\ Office ad corum voluntatem. 


Now an Dffice is a thing which iics in G2ant, and cannot 
be transferred from one to another without Deed, and here ts 
no Deed pleaded 3 and as no Eſtate at will can be granted 
of an Dffice without Deed, \o likewiſe there cannot” be a depura« 
tion of ſuch Dffce without tt. 

Jf then there can be no Tenant at Till of an Dffice, but by 
Deed, and no ſuch Deed is pleaded, then My, Lenthal had no 
power to make a DOeputation to Cooling 3; but neither Tenant 
at will, noz Tenant fo2 Life can make a Oepyty, if in the very 
Gtant made to them, there is not an expzeſs Clauſe fo2 the cr- 
ecution of the Office per ſe vel ſufficientem Deputatum ſuum. 

The ſubſtance of all which is, viz. Firſt, here is no Tenant 
at will: But admitting him to be \o, he hath no authozity to 
make a Deputy, and if he ſhould appoint a Deputy, he executes 
the Office without Authozity, and may ſuffer Eſcapes. 

Laſtly, by pleading of this Deed, he hath alledged that the 
Eſtate was in the Truſtees, and that they permitted him to e:- 
joy the Dffice coram prztextu, he did erecute ft, and receive 
the ]ofits 3 now this is too general, and an iſſue cannot be taken 


1 Leon, 219. 


upon ſuch a Plea ; he ſhould Have pleaded poſitively, that it was ' 


demiſed to him at will, and that he made a Deputy ; and then 
alſo the authozity in Rolls is againſt him, where 'tis held, that the 
Marſhal of the Kings-Bench may grant the Office fo? Life, but 


cannot give power to ſuch grantee to make a Oeputy, 


UA 2 Now 
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E contra. 


Now if a Tenant: fo2 Life cannot make a Deputy, certainly 
a Tenant at will hath no power (6 to do, © 

But ſuppoſe a Deputy might be made, his neglect in the er- 
ecution of the Dffice, ſhall make a Forfeiture of the Eſtate of the 
Gzantee fo? Life, | 60G 
It cannot be reaſonably obfſeced in this -Caſe, that 'tis any - 
hardſhip fo2 1. Lenthal to! loſe this Office foz any defect in 
Pleading ; fo2 admitting the Plea.to be good; yet there is a 
cauſe of Foxfeiture, becauſe the Marſhal of the King'sBench be- 
ing a miniſterial'Dfftcer, ts required by Law to be a'petſon of 
ſuch Ability as to anſwer all Eſcapes, that fo Men may have the 
benefit of their Suits, fo2 otherwiſe he having nothing to anſwer 
they may loſe their Debts. Mow here by a ſecret G2ant My, Len- 
chal hath conveyed the Eſtate out of himſelf, and yet fl con- 
tinues Dfficer in poſſeſſion, by which means the People are de- 
pzived of the Remedy which the Law'pzovides fo2 them, and this 
is a ſufficient cauſe. of Forfeiture. 

Then as to the Truſtees ,. they have not ſaid any 'thing of 
the Eſcapes; 'tis true, By, Lenthal hath traverſed thoſe which 
are alledged to be voluntary, but that fignifies nothing to them, 
becauſe they cannot take any benefit by the Plea of another , 
fo2 every one muſt fand and fall -by his own lea. 

Jf therefoze their non-attendance be a' Foxeiture, the entru- 
ders ſhall not help them, becauſe they come in without any co- 


lour of Kight. 


But the Council on the other ſide argued this laſt Pont firſt, 
which was thus. 

Viz. A Ban ſeiged of the Jnheritance of the Office of Mar- 
ſhal of this Court, conveys it in Truſt, the ceſtui que truſt enjoys 
it and receives the Pofits ; the Queſtion now is, whether the non- 
attenvance of the Truſtees, being never required by the Court . 
be a Foxfeiture of this Office ? | 1 

And as incident to this Queſtion, ft was debated whether 22, 
Lenthal was Tenant at will ? 

Tis no Foxfeiture, fo2 they are not bound to attend, 

Jt cannot be dented but that this Office voth concern the Ad- 
miniſtration of Juſtice , but 'tis to be conſivered what Eſtate 
MN, Lenthal hath in it. 

Ibe had once-an Eſtate fn Fee, but (f it had been fo2 Life o2 
in Tal, it may be ſetled as this is done, but not fo2 years , be- 
caule it map then come to an Adminiſtrato?. 


Jf 
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Jf My, Lenthal/be the ceſtui. que uſe, then he hath an Eftate c«. Lir. 4-4. 
of which the Law takes notice, fo2 he may be a Juro? at the Com: Godb. 64 
mon Law. | 

'Tis: plain that he hath an Eſtate created by operatfan of the 
Law, fo he is Tenant at Clill, and fo2 that reaſon the atten- 
dance of the Truſtees is not neceſſary ; but if the Eſtate had 
been directly granted to them, then the Dfice had been fozfeited 
fo2 Non-attendance. 


* Jt cannot. be denied, but that this Office map be grafted at 
TU, fo2 ſo. is Sir George Reynell's Caſe;; now if it map be 5 Co. 98. 
granted at Tail by the Poſſeſſo2, it may likewiſe be ſo granted 
by him who hath an Eſtate created by the Lam, fo forfior eſt 
diſpoſitio legis quam hominis ; and-in this Caſe no Jnconve- 
niency would happen ; fop- if the Till be determined then the 
Gzanto? is the Dfficer, _ | 

When M1, Lenthal had aſſigned this Office to the Truſtees, 
and they by a ſubſequent Oeced had Declared-.ft to be fn truff 
fo2 him, and that he ſhould: take the P2ofits during lffe, he hath 
thereby a legal Eſtate at Will ; fora Ceſtuy que Truſt by Deed 
is a Tenant at Till. 

It hath been objected, that a Tenancy at TUill of an Office fs 
void, and to p2zove this a Caſe in Jones's Rep. was cited, but Jones 1:8. 
the reaſon of that Cale is guided by the particttlar nature of 
o_ Dffice which could not be aliened without the conſent of the 

ng, 

Tf this Dffice is not alienable in its nature then 1, Lenthal 
hath till the Fee-ſimple, but that will not be admitted, 

But this is not onip a bare Eſtate at Till, but a Truſt fo2 
Life, and ſuch a Truſt which hath a legal conſtruction ; fo2 if a ,,... -. 
Feoffment be made in Truſt that he ſhould convey the Eſtate 
to another which the Feoffee afterwards refuſed to do, the Ceſtuy 
que Truſt map bzing an Action againſt him 3 (o if he ſhould be re- 
turned on a Jury 'tis no Exception to ſap that he hath not liberum 
tenementum, And therefoze he is not an incompetent perſon to 


have the charge of Pqiſons if he may be fmpannelled on a Jury 
to tty men fo2 their Lives, 


I—— Ie" 


— 
—_—. 


i. Then as to the firſt Queſtion upon the laſt point, whether 


S__ hav vone any thing to determine his Tenancy at 


The Gzant of this Dffice by him to Cooling will not amount 
to a determination of his Clill, becauſe 'tis a voiv G2ant. 
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*'Tis true, this is denied by my Lozd Coke in his Comment 
Seft. 71. upon Littleron, where he ſaith, If Tenant at Will grant over his 
Eſtate, and the Grantee entreth, he is a Diſleiſor, for though the 
Grant be void, yet it amounts to a determination of his Will. 
Chat ground he had fo2 ſuch an Dpinion is not known ; the 
Pear Books.quoted in the Wargent will not warrant it, fo? they 
are in no ſozt parallel. | 
27 HL. 6. 3. That Caſe in the 27th of H. 6. is no moze than Tenant at 
Will cannot grant over his Eſtate, becauſe he hath no certain 
e2 fixed Jntereſt in it 3 and much to the fame purpoſe ts the Book 
Es Of 22E-4- there cited, | | 
Eat But ſuppoſe this 'to be a void Gzant, and to amount to a de- 
termination of the Tenancy at Will, pet if the Truſtees had no 
: notice of it, that ſhall not determine their: Eſtates, 
Vere 4% A Devile to an Executo? that he ſhall have the overſight of the 
Teſtatozs Eſtate till his Daughter ſhould come of Age ; the Exe- 
cuto2 made a Leaſe at Will rendzting Rent; befoze the year expired 
the Daughter came: of age, to whom the Tenant at TUill at- 
tomed; the Erecuto2 byought an'' gion of -Debt :againſt him 
fo2 the Kent arrear, ft was held that this Attomment to the 
Daughter was no determination of'his T73ill, fo? tt would be 
of ill conſequence to the- Leflo? if (ſuch a Tenant ſhould deter: 
mine his CUill a day o2 two befoze the end of the year, who had 
enjoyed all the: P2ofits of the Land. 


2. Whether he nmy make a Deputy ? 

'Tis true,. a judicial Dfficer- cannot make a Deputy unleſs 
he hath a Clauſe in his ]atent to-enable him, becauſe hts Judg- 
ment is relted on in matters relating to his Office, which might 
be the reaſon of the making of the Gzant to him 3; neither can a 
Miniſterial Dfficer depute one-fn His ſtead, if the Dffice be to be 
perfoumed by him in perſon , but when nothing is required but 
a Stiperintendency in the Dffice he may make a Deputy. 

This appears moze evident in the common Caſe of a Sheriff, 
who is an Dfficer made by the Rings Letters Patents, and 'tis 

Roll Rep. 274. NOt (aid that he ſhall execute his Dflice per ſe vel ſufficientem De- 
Leon, 146. putatum ſuum, pet he may make a Deputy, which is the Under- 
3 Leon. 99. 


+ 4122., Sheriff, againſt whom Actions may be bzought by 'the Parties 
And ſuch a Deputy may be made without a Deed, fox he claims 

- _ _nno Intereſt in the Office but as a Servant, and therefoze where 

Cro. 7.57. an Action on the Caſe was bzought againſt the Deputy of a 
 ** Sheriff foz an Eſcape, who pleaded that the Sheriff made him 


his 
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his Deputy to take Bail of Paiſoners, and that he took Bond, 
&c. and ſhewed no Deed of Deputatton, yet the Plea was hetd 
good upon a Demurrer, 


- 3- Cahether the Aſſignment of this Truſt without giving notfce 
to this Court be' a Fopfeiture ? -:.. 
Tenant i Fee \impfe'map do'tt,. foz he hath a power ſa to vo 
dy reaſon-of the Dignity of his Eſtate, 
- He who' grants this-Dffice without acquainting of this Court 
therewith muſt remain an'Officer (tiff; and is ſubject to all Duties 
and Attendance till the- Court hath notice of the G2ant. » 
But there is no occaſion of acquatnting the Court in- this: 
Caſe, fo2 upon the Gzant made to the Truſtees by My. Lenthal 
he is {1 the Officer thoughhe hath not the ſame Eftate. . 
Jt wag objected that Sir Edward Norris, &c. hath not” fatts 
any thing to the Eſcapes; but that voth neither. concern Þ!, 
Lenthal: oz the Truſtees; fo2 if he be Tenant at-Will they are 
not anſwerabie fo2 his negten, fo tis a perfonal Torr in þym; /* ©* '7: 
Jf Tenant fo2 pears'makes a Feoffinent 'tis'a Fo2fetture of his 
Eſtate ; but if he makes a Leaſe ano Releaſe, thongh 'cis of the 
ſame operation, yet it will not amount to a Foxfeiture, - 
Now #f any Eſcapes ſhould happert there is a pluin remedy 
fo the Parties agrieved 3 fo? if Teaant at Tilt. remaineth-it1 
poſſeſſion of an Dffice, and ſuffers voluntary Eſcapes, his Office 
ſhall be ſciſed fnto the Hands of this Court, then he in the Re- 
verſion muſt make his Clatm, and when: that is done, he is 
a Officer nolens volens, and this was the Duke of Norfolk's 
©. x þ | it, 5 
Now though theſe Elcapes are found! by the Jnguifition'to be 
voluntary, pet they are anſwered in the Ptea, fo? that part of the 
Inquifitfon ts traverſed, and that they were vi & armis, and 
this being not yet tried the Court cannot give Jwgment thereon, 
If there be many negligent Efcapes theſe ſhall not amount to 
a Foxfeiture ; as if a Rebel ſhould bzeak Pyſon o2 the Piiſon Gould 
be on Fire, thoſe are negligent, but the Officer ſhould not be ſo 
much as fined. 
But if it ſhould be a Foxfeiture the Neglect muſt be particularly ; &. 4. -4, 
alledged, fo2 the Tlozp Neglect ig too general Adjornarur. Dyer 66. 
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Anonymus. | 


2A: Dan was indicted fo uſing of a Trade not being an Ap- 
prentice, againſt the Statute of 5 Eliz. cap. 4. And now a 
Worion was made to qualh it, becauſe the Act gives power to twa 
Juſtices of the Peace, Quorum unus, to hear and determine Of- 
fences committed againſt any bzanch thereof, either by Jndict- 
ment 02 Jnfozmation befoze them in their Seſſions ; and tis not 
ſaid that one of the Juſtices, betoze whom this Jndiament was 
taken, was of the Quorum. | 


This Dbjection was anſwered by the Court that the Seſſions 
cannot be kept without one Juſtice of the Quorum. 
The Act ſaith, That it ſhall; nor be lawful to any perſon other 
than ſuch who did then lawfully uſe any Art, Myſtery or Manual 
Occupation, to ſet up any*Trade uſed:within this Realm except 
he' had been an Apprentice: for ſeven years, ec. anv.'tis not a- 
verred that the Trade mentioned in the Indinment was a Trade 
uſed befoze: the. making of the Ac, i 

This feemed to be a materigl Objection, but the Indictment 
was quaſhed fo} miſreciting of the Statute, 


Price verſus Davies. 


Rro? to reverſe a Fine taken by Commiſſion, and the Ee- 
ro2 aſſigned was, that the. Cogniz02 died befote the return 

of the TUrtt of Covenant. - 1 1 
But this Point was not argued, becauſe Juſtice Allybon was 


- of Opinion that the Plaintiff in the Errozs had not well entituſed 


bimſelf by the CUrit 3 fo2 it was bzought by -him ut Conſanguineus 
& Hzres ſcilicet Filius, &c. but doth not ſthew how he was of 


To this Dbjection Sir William Williams the Solicito2 General, 
replyed, that if a Deſcent be from twenty Anceſtozs tis not neceſ- 
ſary to ſay, that he was Son and Heir of ſuch a one, who was 
Son and HÞeir of ſuch a one, and (o to the twentieth Anceſto. 


Agreable to this are all the Preſidents ; in Formedons 'tis only 
ſaid that Jus deſcendit. Adjornatur. KH 


7 
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and. 


da 


The Counteſs of Plymouth verſus Throgmorton. 


Rro2 to revetſe a Judgment in the Common Pleas in an Contra, 
Action of Debt upon a Muruatus bzought by 2, Throg- where *tis 

morton as Executo2 to Sir Edward Biggs, againſt the Counteſs entire ſhall 
as Adminiftratrir of the Earl of Plymouth, wherein the Plain- **: - Frog 
tiff ſets 'foxth a Uſriting by which the Earl had given power to \\2 © 
Sit Edward to be the:Collectoz and Receiver of his Yony and 5: 
Rents, and that he pzomiſed to allow him roo 1. per Annum 
fo2 bis pains, and ih default of payment thereof that Sir Edward 
ſhould detein the ſame, which TUriting was in theſe TUozws fol- 
lowing, VIZ. | 

I do dire and appoint Sir Edward Biggs to take and receive 


to his own uſe *x00'/. of lawful Mony of Exgland out of the 
firſt Mony which he ſhall receive of mine. 


The Action was bzought fo2 75 1. being his Salary fo? thite 
quarters of a year, and Judgment by Nil dicit. 


Tt was argued this Term, and fn Eaſter Term by Councel 
on both ſides, 

Jt was agreed on all ſides, that the Earl left ſufficient Aſſets 
to ſatisfie all his Bond Credito2s, but not enough to pay Debts 
upon ſimple Contract, 


Firſt it was ſafd fo? the Plaintiff in the Errozs, that no Acton 
of Debt will lie againſt an Erecuto2 upon a Muruarus, becauſe ,; co. co). 
the Teſtatoz might have waged his Law, but this was not much trcys <-/- 
inſiſted on, | | 

2. That admitting an Action would lye, yct this is an erront- 
ous Judgment, becauſe the Suit was fo2 75 1. fo2 thee quarters 
Salary, when by the TUriting Str Edward was to ſerve the Earl 
a whole year, and this being an entire Contract ſhall not be ſe- 
perated. 

Therefoze he cannot be well entituled to the Agionn unleſs his 
CON had ſerved a year, and he had averred it (o fn his De- 

aration, 

As where a Covenant was to pap - s. fo2 copying evety Quire yes. :;- 
of Paper, and the Beach aſſigned that he copyed 4 Quire and 3 19. 
3 ſheets, fo2 which 8 s. and 3 d. was due to the Plaintiff; "tis "7 
true, he had Judgment, but it was reverſed becauſe {t was an 
entire Covenant of which no appoztionment could be made pro 


rata. 
E 3}. That 
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3- That which was chiefly inſiſted on was, to make theſe wowws 
amount to an Dbligation, that ſo it might be \atisfiev amongſt 
the Bond Credſtozs. | 2 

But thole who argued fo? the Plaintiff in the Erro2s ſaid, that 
it cannot- be an Dbligation, fo2 it was only a! bare Letter of At- 
tomney, and. an Authozity and no moze ;. foe there were-no!wowds 
to oblige the Earl, 02 which can-make @- (Warranty, aud-:there- 
foze if the Wony /was not received, ' the JIdrty to whom 'the Mote 
was. given could:not; refozt-back:to him, whip: made /ir, had: they 
== =_w living; neither ſhall: the Plaintuff/mnow to His -Avmnint- 

atvir. | Hf 6 42 122090 h11 111 *; 

Like the common Caſes of the: aſſigning.of Judgmentzif the A[- 

lignee. doth not receive the Pony be cannot-have an Aciowagainſ 
the Aflignoz, who only direxs and appoints him fo to doc it 


Ex parte But on the. other ſive, the ſecond Objection nas thus anſwered, 

Def. viz. That this being only an Erecutozy thing:the Ptatutiff may 
now-being an- Action fo2 fo long time as his'Teſtatoz: (etved, and 
this may be appoztioned ſecundum;raram 5: ﬆ the Law: ſhould: be 
otherwiſe, the Caſe of all Servants would be bad, fo2 they are 
generally hired fox a year and not uſually ſerve-ſo long. 

Sid. 225. Jn an Aſſumpſirt to pay fo? a years board, and the Plaintiff had 
declared only fo2 thee quarters-vf.a year, but yet had Judgment 
becauſe (as the Book ſaith) if there be any vartance in the Agree- 
ment 'tts fo2 the advantage of the Defendant. 


Vaughan 92, @The 3d. Dbjecion anſwered, viz. ; 
9; com. Chena Yan is indebted to another by ſimple Contract, which 
_ * fs aknowledged by Deed, an Acion of Debt will {ie againſt his 
Crecutoz,to2 any thing which is under Hand and Seal will-amount 
to an Dbligation eſpecially where the Debt is confeſſed. 
Now there are wows tn this Deed ta ſhew that Mony was 
due, and that makes it a Bond, | 


But the Court was of Dpinion, that this was an entire Agree- 
ment, and therefoze the Aion not well bzought fo2 thiee quar- 


ery ——_ » and fo2 this reaſon the Judgment was reverſed, 
111, KC. 


Chapman 
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Chapman verſus Lamphire. 


N Action on the Caſe was bzought fo2 ſcandalous wozds Words 
A ſpoken'of the ]latntiff, who declared that he was a Car- ſpoken of a 
penrer, and a Freeman of the City of London, and that he got Carpenter, 
great Sums of Yony by buying of Timber and Baterials, and 
by building of Þoules, and that the Defendant. having diſcourſe 
of him and of his Trade ſpoke theſe wozds, viz. He is broken 
and run away, and will never return again. | 

There was a Uerdic fo2 the Platntift, and a Wotton was now 
made in arreſt of Judgment, fo2 that a Carpenter was not a 


Trave within the Statute of Bankrupts 3; and a day being given 
to ſpeak to it again, 


M1. Pollexfen argued, that befoze the Statutes made againſ> 
Bankrupts wowds ſpoken reflecting upon a man in his Trade 
were actionable even at the Common Law, becauſe it might be 
the occaſion of the loſs of his Livelyhood ; and therefoze ft was 


actionable to ſay of a Scrivener, that he is broken and run away, ” Rol. Abr. 


.pl. 6. 
and dares not ſhew his Face ; and yet a Scrivener was not within | .naug9h 


the Statutes of Bankrupcy befoze the Ac of 2x Jac. therefo2e the 


Action muſlt ite at the Common Law, becauſe wozds diſparage 
him in his Trade, 


But the Councel fo2 the Defendant ſaid, that theſe wozds were 
not actionable, fo2 they do not tend to his diſparagement, he may 
be bzoke and pet as good a Carpenter as befoze. 

The Caſe of one Hill in 2 Car. in this Court was much ſfkronger Latch. : 14. 
than this ; the wozds ſpoken of him were, viz. Hz/ is a baſe broken 
Raſcal, and hath broken twice already, and I. will make him 
— _=_ third rime ; the Plaintiff had Judgment, but: it- was 
arreſted, —_— | 

A Carpenter builds upon the Credit of other men, and'ſo tong 
as the wozds do not touch him in the gkill and knowlebge of his 
 Poofeſſion they cannot injure him. 


* 


Chief Juſtice. The Credit which the Defendant hath: in the 
Woud may be a means to (ſuppozt his skill, fo2 he may not have 
.an oppoitunity to ſhew his ' Tlozkmanihip without thoſe- Yate- 
rials, fo2 which he is entruſted, $-: 76 


$2 The 
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The Judges were divided in Dpinion, two againſt two, and 

ſo the Plaintiff had his Judgment, there being no Rule made 

to ſtay it, (0 that he had his Judgment upon his general Rule 

fo2 Judgment ; but if it had been upon a Demurrer 02 Spectal 


Uerdic, then: it would Have been adjourned to the GE. 
Chamber. | 


Goring verſus Deering. 


Auterfoits N an Appeal fo2 the Vurder of Henry Goring Eſq; bought 
convict of by: his CUlidow.- 
gags." The Defendant pleaded that he was indied fo2 the ſaid Dur: 
Plea i» .n Der at the Seffions-houſe in the Old Bayly in Middleſex, that 
Appeal for 92 Was found gutlty of Manſlaughter, and not of Yurder, prout 
Murder, Ppatet per Recordum, that he was Clericus & paratus fuit legere 
ut Clericus, if the Court would have admittev os; and that he 
is the'ſame perſon;/ &c. 
To this Plea the Appellant demurred. 
The truth of this Caſe was, that after the Conviction and be- 
fore the Sentence an Appeal was bzought, ſo that the CITILant 
had not an oppoxtunity to pzap his Book, 


- . Jt was argued 'by: 2. Pollexfen fox the Appellant, and by Sir 
George Treby fo} the Appellee. 
; H.7.c.z If the Statute of 3 H. 7. was not in the way, this ÞÞlea might 
be agood Warr to the Appeal, becauſe befoze' the making of that 
Law, '. Auterfoits' convict, &c.. had been a good Plea, but: now 
that Statute depaives the Oefendant of that benefit ; fo2 'tis 
enacted, Thar if 'any man be acquitted 'of : Murder at the King's 
Suit,” or the- Principal attainted, the Wite :or next Heir to, him 
ſo Nainy! ' may take 'arid have their Appeal of che Murder. within 
a car and a day fifter the ſaid Myrder done, againſt 'the faid 
wp ſo acquitted or attainted if they be alive, and the” Benefit 
* Nota, At this Of * Clergy before not had. | 


c_ Clergy Y Now though the-PParty be neither acquitted o2 attainted, but is 
for Murder, Only Convicted of Yanſlaughter, yet the wozd Arrainr in this Sta- 
butnow raken tute ſignifies the ſame with Convict, and this appears by the 
amy by e* penning of the Act i that Clauſe which mentions the benefit of 


23H.8. c. 1. Clergy, viz. y 51 


les PL. Cor. * "That if any- man be atrainted of Murdee the Helm ſal have 
an Appeal if the benefit of Clergy be nor had..i 1 4 541 


232, 


Now 
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Now an Attainder ſuppoſeth a Conviction, fp2 one fs the con- 
ſequence of the other, and if it ſhould not ſignifie the ſame thing 
in this place, then that Clauſe would be in vain, becauſe if it 
ſhould be taken fo2 the Judgment given upon the Convicion, then 
"tis too late fo2 the Party ts have any benefit of his Clergy. 

Thus it was held in the ſecond Reſolution of Wrot and Wigg's , c,, ,s « 
Caſe that the wo2d Attaint fin this very Ac ſhall not be intenved 
only of a perſon, who hath Judgment of Life, but alſo of one 
Convict by Confeſſion 02 Uerdica. Tis true, 'tis ſaid in that caſe 
and ſo likewiſe in Holecroft's Caſe that Auterfoits convict of * Anderl. 68. 
Manſlaughter upon an Jndictment of Murder is a good Bar to 
an Appeal at the Common Law, as well as if the Clergy han 
been allowed; the reaſon may be becauſe in both thoſe Caſes the 
Judgments were by Confeſſion, ſo that the Court ought to have 


granted the Clergy 3 but this is a Conviction by Uerdic which al- 
ters the Caſe, 


- E contra. Auterfoits -convit fs a good Plea at the Common 
Law in all other Caſes (Treaſon only -ercepted) at this day. 

Jt appears by the Statute of H. 7. that the year and day which 
was the time allowed fo2 the Appeal, and in which time the Kings 
Jndiament could not be tried was an uſage, but not a Law, there- 
fore that Ac pzovides that the Ring ſhall p2oceed upon the Jndig- 
ment within the pear and a day, and not ſtap fo2 the Appeal of 
the Party. 

Jf the Party be attainte 02 acquitted, the Witte 02 nert Her 
ſhall have an Appeal; but not ff he'be conviced. 

Bur now admitting that the wozd- Atrainr hath the ſame ſignt- 
fication with the wozy Convict, pet this is a good Plea both with: 
inthe Tos :and the Equity of the Statute, ' 

This appeats upan the Conftruction of that Law, which mu 
be expounded accowing-to the: vuikgar Senſe and ſignification o 
the wowds, and therefoze (where 'the-Statute ſaith, Thar an Ap- 
peal lies where the beniefir of Clergy is not had (ts that it ig not 
had de Jure) but the Clergy in this/ Caſe was de Jure, and the 
Defendant was ready to read if he had been admitted thereunto 
by the Court. 

Thus 1s the Statute of Malbridzc about the taking away of 
TUards, viz. Si parentes irs a rn that is, if they had caule 
to complain... 
©. 2.: This:Statute hath bent expoaitived accowing to Equity, tb | 
though:itixkves an Appeal to the Waite 62 next Heir of him ſtain, 
pal. if a nan be Tien); her next. 'of Kin ſhall bring an Ap- 
peal.. 1 2 


[; There: 
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Therefoze by the ſame Equity theſe wowds, viz. (The benefit 
of Clergy not had) ſhall be conſtrued had by the Gzant of the 
Court ; fo2 if a Wan be indicted without the addition of Clerk, he 
Co. Ent. 355- cannot demand his Clergy unleſs the Court ask him; but if he 
be indicted with that addition then he may demand tit, becauſe 'tis 
(uppoſed by the Court that he can read. 
6E. 1.ca. yg. @That this Appeal was not well bzought theſe Erceptions were 
taken grounded upon the Statute of Glouceſter by which ſeven 
things are required fn an Appeal of BYurder. 

That the Appello2 declare the Fact, the Year, the Oay, the 
Tour, the Pear of the King, the Town where the Fact was 
done, and with what TUeapon the Party was ſlain. 

Now in this Cale there is .a defect in two of the things required 
by that Statute. , 

1. That of the Þour which is laſt too general, fo2 *tis circa 
horam oCtavam, which is not certain enough. 

2. They have laid no Uill, fo2 'tis that the Defendant did a(- 
ſault the Pugband of the Appellant in ,Parochia SanAi Martini 
in Campis ; now though that wozd Parochia has crept into Fines 
and Recoveries and likewiſe into Jndictments, it muſt not be al- 
lowed tn Appeals, J 

There map be ſeveral Uills in one Pariſh, and though this {s 
ruled good fn Jndicments ft ought not toi be ſo Here, becauſe of 
Sear 80. b. TE Difference between-an Jndigment and-an Appeal ; fo2 in Jnt- 
Dob. & Stud. — you need not mention the Pour, but it muſt be done ft 

A Pariſh is an Eccleſiaſtical -Diviſion,and though ſuch may be a 
Cill, "tis not neceſſary Ex vi. tqxrmini that it (ould be (0. 


_ 


But afterwards (1 Triniry;Term 4 Jac. the Chief Juffice de: 
livered the Dpinion of all the Judges (except Juſtice Streer) wha 
were aſſembled. fo2 that purpoſe -at Serjzeants;Inn, that this was 
no good Plea, and that. the Court ought ot to ask.the Pyziſoner 
what he had to ſay, and (o to let him into the benefit of his Clergy: 
Tamen quzre, fo} 'tis otherwiſe reſolved, ; _ 


The Company of Horners verſus Barlow. 


A By-Law EBT upon a By-Law wherein the Company: ſet foth, 
reſtrained that they were incozpgzated by Letters Patents'of Ring 
to London Charles I. and were therebp,empowred to-make By-Laws fo? the 
and 7... vecter Government of their Cozpontion,and that the Baſter,TUar:« 
"ker. den and Aﬀſiſtants of the Company made a Law, viz. That tw 


Men 


"—_— 
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Men appointed by them ſhould'buy-reugh Horns for the Company, 
and bring them to the Hall there'to” be diſtributed. every Month 
by the ſaid/Maſter; ec; ifor the -uſe off the Company ; and that no 
Member. of :thet: Company ſhould bay : rough Horn within four 
and twerttyimiles'of *Lor4ox but of thoſe two: Men fo appointed, 
under 'tuPenalry. to'be impoſed by the ſaid Maſter, Warden; ec. 
That/the Defenvdantdid buy a quaritfty of rongh Hom contrary ta 
the ſaidLaw, &. 67 - SLY THO 
"Ther was Judgment itt this 'Caſe by default. - - 


INI Defendant it was argued that this was not a good 
x. Becauſe it doth reſtrain Trade, foz the Company ate to »: Co. 54. 
uſe no Vows but- fuch' as thoſe two Yen ſhall buy; 'and if they > 215 
ſhoutdihave occaſion f02-noze than thoſe Ben ſhotild buy, then'"tis 
plain that Trades thereby refftained. 

2. The Paſter, &c. hath reſerved a power whfch they may nſe 
to opp2eſs. the JIooz, becauſe they may make what Agreements 
thep will- amongſt themſelves, and ſet unreaſonable pztces-uport 
thoſe Commonities,. and let the younger (ot of Tradeſmen have 
what-quantity and at what rates they pleale. 


To which it was anſwered by Serfeant Thompſon. uy 

Firſt, This By-Law is fo2 the encouragement of Trade, be- 
cauſe the Þoms are equally to be diſtributed when bzought to the 
Dall. fo2 the benefit of the whole Company. | 

But the material Dbfeaion was, that this being a Company 
incoppozated within the City of London, they have not Jurisdici- 
on elſewhere, but are reſtrained to the City, and by conſequence 
cannot make a By-Law which ſhall bind at the diſtance of four 
and twenty miles ; fo if they could make a Law ſo extenſive they 
might by the ſame reaſon enlarge it all over England, and ſa 
make it as binding as an Ac of Parliament , and fo2 this rea- 
fon it was adjudged no good By-Law, 


Sir John Wytham verſus Sir Richard Dutton. 


_ and Falſe Jmpziſonment, 14 Octob. 36 Car. z. 
C 


The Defendant as to the Afﬀault befoze the 6th day of Novem- 
ber pleads Not-Guilty, and as to the Falſe Jmpziſonment' on 


the ſatd 6th day of November in the ſame year he made a ſpecial 
Juſtification, viz. 
That 
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| That 28 Octob. 32 Car. 2. &c. the King by his Letters Patents 
did appoint the Defendant to be Captain general and Chief Go- 

vernour of Barbadoes, and fo: ſets foxth the Gzant at large, by 
which he appoints twelve Ben to be of the King's Council during 
pleaſure, of which the Plaintiff Wycham was one ; that the De- 
fendant hadalſo power by the advice of that Council to appoint any 
eſtabliſh Courts, Judges and Juſtices, and that the Copies of 
ſuch Eſtabliſhments muſt be ſent hither fo2 the King's Aſſent, 
with power alſo to eſtabliſh a Deputy-Governour ; that by: vertue 
of theſe Letters Patents the Defendant had appointed Sir John 
Wytham to be Deputy-Governour of the (aid Jfland in his abſence, 
and that he being fo conſtituted did male & arbitraric erecute the 
1] CL, : 


That when the Defendant returned to Barbadoes, viz. 6 No- 
vemb. 35 Car: 2. he called a Council, befoze whom the Plan 
tiff was charged with male Adminiſtration in the abſence of the 
Defendant, viz. That he did not take the uſual Oath fo2 ob- 
ſerving of Trade and Navigation 3 that he aſſumed the Title of 
Lieutenant Governour, and that Decrees made in Court were 
altered by him in his Chamber : Upon which it was then ozdered 
that he ſhould be committed to the Provoſt Parſhal, until diG 
charged by Law, which was done accopwdingly ; in whoſe Cuſtodp 
he remained from the 6th day of November to the 2oth of Decem- 
ber following which is the ſame Jmpziſonment, &c. 


To this Plea the Plaintiff demurred, and the Defendant joyned 
in Demurrer, 


MP2, Pollexfen argued fo2 the Plaintiff, and Serjeant Thomp- 
ſon fo2 the Defendant, 


r. Jt was laid fo2 the Plaintiff, that the Cauſes of his Com- 
mitment (if any) yet were ſuch which they ought not meddle 


withal, becauſe they relate to his Piſ-behaviour in his Government, 
fo2 which he is anſwerable to the King alone. 


Put ſuppoling they might have ſome cauſe fo} the committing 
of him, this ought to be ſet fozth in the Plea that the Plaintiff 
might anſwer it 3 foz to ſay he did not take the Dath of Deputy 
Governour in what concerned Trade and Navigation is no cauſe 
of Commitment, becauſe there was no Bodp to adminiſter that 
Dath to bim, fo2 he was Governour himſelf. 

Then to alledge that he did alter in hiſs Chamber ſome De- 
crees mabe in the Court of Chancery, that can be no cauſe of 
Commitment fo2 the Governour is Chancello? there. 


Beſides 
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Belides the Defendant doth not ſhew that any Body was itt 
jured by ſuch alterations, neither doth he mention anp particular 
ons but only in general , (o 'tis impoſſible to give an Anſwer 
to it, 

2. He doth not alledge that the Plaintiff had made oz yone anp 
of theſe things, but that he was charged to have done it, and 
non conſtat whether upon Dath 02 not. 


| The Governour hath a large power given by theſe Letters Fx parte 
Patents to make Laws ſuch as he by conſent of a general Coun: Def. 
cil (hall ena. - - 

The Fact is ſet fo2th in the Plea, the Plaintiff was committed 
by vertue of an Dwer of Council, until he was bzought to a ge- 
neral Court of Oyer and Terminer by which Court he was 
again committev. 

That the Court had power to commit him.is not denied, foz 
the King is not reſtrained by the Laws: of England to govern 
that Jfland by any particular Law whatſoever, and therefoze not 
by the Common Law, but by what Law he pleaſeth. 

Foz thoſe Jfiands were gotten by Conqueſt o2 by ſome of his cavio: c5. 
wad going in ſearch of (ome pztze and planting themſelves 
there. | 

The Plaintiff being then committed by an Owder of Council tell 
he ſhould be diſcharged by due courſe of Law, this Court will 
preſume that his Commitment was legal, 


: 


The Court were all of Opinion that the JIlea was not good, 
ſo Judgment was given fo2 the Plaintiff ; but afterwarys 5 Wil- 


lielmi & Mariz this Judgment was reverſed by the Þouſe of 
Peers, 


Sir Robert Jefferies verſus Watkins. 


DJS was an Action b2ought foz a Duty to be paid fo2 Yerdia 

weighing of Goods at the Common Beam of Londoy, [et- cures a de- 
ting foxth that the Low Mayoz, &c. time out of mind kept a feive De- 
common Beam and TUeights, and Servants to attend the weigh- <laration- 
ing of Goovs. That the Defendant bought Goods, &c. but dtd 
=_ bring them to the Beam to be weighed per quod proficuum 
ammuir, 

Upon Not-Guilty pleaded there was a Uerdict fo2 the Plaintiff, 

and it was moved in arreſt of Judgment , that the Plaintiff 
had not bzought himſelf within the ah” dt fo? he doth not 


ſay 
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ſay that the Defendant ſold the Goods by Weight, and this is a 
fault which is not helped by a Uerdia. 
* This had been certainly naught upon a Demurrer, and being 
ſubſtance is not afded by this Aerdig. 

This is Subſtance, fo2 the Duty appears to he wholly in re- 
ſpect of the TWeights which are kept 3 now Weighing being the 
Paincipal, and it being no where alledged that the Goods were 
weighed elſewhere, 02 that thep were ſuch which are uſually cold 
by Weight, then there is no need of bzinging of them to the 
Beam. es, © | 

Jf one peſcribes to a Common, and doth not ſay fo2 Cattle 
Levant and Couchanr, the Pyeſcription is not good, 
This being the conſideration of the Duty it ought to be preciſely 
alledged, as fn an Aſſumpſir, where the Plaintiff declared that in 
conſideration that the Defendant owed him 40-1. he pzomiſed ta 

Yelv. 175. Pap ft ante inceptionem proximi itineris to London, and alledgen 
2 Cro. 245- that ſuch a day incepit iter ſuum ad London', but fo2 omitting 

the Wow proxime Judgment was arreſted after Uerdic, becauſe 
the Duty did ariſe upon the commencement of his next Journey. 

The true reaſon why any thing is helped by Uerdict is foz that 
the thing Gall be pzelumed to be given in Evidence at the Trial. 


em 


E contra. My, Pollexfen contra. - Here is enough ſet foxth in the Plea 
to ſhew that the Goods were not weighed, and it muſt be given 
in Evidence at the Trial that they were ſold contrary to the Cu- 
ſftom, which is the only Offence to be p2oved. 

The want of Averment that the Goods ſold by the Defendant 
were not weighed ſhall not vitiate this Declaration after a Uerdic. 

Cro.Eliz. 45s, T0 dove this ſome Authozities were cited,as where in Treſpaſs 

2 Cro. 44 the Defendant juſtified foz Common by Pteſcription foz Beaſts 

| day AS Leyant and Couchanr, and that he put in his Beaſts utendo Com- 

Cro. Car, 497. munia ; Jſſue was taken upon the Pyeſcription and found foz the 
Defendant 3 now though he did not averr that the Cattle were 
Levant and Couchant, yet it was held that it was cured by a 


. And of this Opinion were thiee Judges now 3 but Juſtice Al- 
lybon differed, fo? ſays he it this Declaration ſhould be good after 
a Uervia then a Uerdic will cure any fault in Pleading. 


' -Juvgment fo2 the Plaintiff, 


Prowlie 
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Prowſe verſus Wilcox. 


an.qn.the:Caſe fo2 ſcanvalous Taos. The Phain- woras (0- 
declared that he was a "Juſtice of -the iPeace a the Wares be 


ken of a 


hq: akoSomer{er:;"that there wap @ Rebellion'th the Weſt by Juſtice of 
rac Monmourh: and-others,' that ſearch was made fo the Peace 
nd ants. being ſuſpected' to'be' concerned in that Rebellf- ary aRi- 
+ the Defendant IIRIIEON ſpoke theſe wowds of the onable. 
I: 


" Jeln, Fs Wowſe is a Knave;: and" a: \daks Knave for ſearching after 
me and oth cr honeſt Men of my fort, and I will make him give 


MPA atigfacRzon. for plundering: me. 


A 


| the Returtr of the Poſt 


Llexfen move that the ]Platnzir mixht have his Judg: 1 Roll. Abr. 
Mens cauſe the;TUows are actionable, fo2 they! touched him in 59-7 
his, Dior It 6 of a Juffice of -a Peace; *. 

Jt was objected (to: ſtap. the Juvgment) that the Wows were 
impoper, and therefoze could not be actionable. -- - 
But admitting them lo to be, yet-if they fn any wiſe reflect 
upon a Yan in a publick Dice they will bear an Action, 


Shore contra. The Plaintiff doth not lay any Colloquium of 
him as a Juſtice of the Peace, oz that the wozds were ſpoken of 
him relating to his Office, o2 the Execution thereof, and there- 


foe an Action will not lte though,an * Infomation might have been * * Vid. antea 
Poper againſt him, x werſus 


Jf a Pan ſhould call another Lewd Fellow ; and that he ſet » Daty = 
upon him tn the High-wap, and took his Purſe from him, an Action 


will not ite, becauſe he doth not direaly charge him with Felony 
02 Robbery, 


; ;@a Clerdigi fo? the Plain and the Judgment be- 
ing ria ; 


The Court were divided in Opinion, two again two, ſo the 
Plaintiff had his Judgment, 


P 2 Boyle 
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Prohibition 
granted. 


Godb. Rep. 
Can. 507. 
J ES I21, 
1 Jac. Cap. 11. + 
S1d. 271, 


E. contra, 


2 Cro. 535. 


*.. 


Boyle verſus Boyle: 


A, cu ings in the [Spiritual Court againft\a Woman 
cauſa jaQtationis Margagy.: (| Wet) lf 


"1 Ly 


Wioman- ſu 4bat >this perſon -was indi 
the © Bay'y {02 marrying of ther he- 


., 
\, o 
\ 
- 
. 


: 
-. 


viction ſhall not be 
given in Evidence to pzove the tllegality of the Patriage, but 


the Crit muſt go to the Biſhop, | 

This is pzoved by the Caſe of Emerton and Hide in this Coure, 
The Yan was married in fact,and his Wife being detained from 
him (ſhe being in the Cuſtody of Sir Robert Viner) tyought an 
Habeas Corpus; ſhe came into the Court, but my Low Hales 
would not deliver the Body, but direcged an EjeQment upon the 
Demiſe of John Emerton and Bridger his Wife, that the Bar- 
rlage might come tn queſtton. Jt was found a Barriage ; any 
afterwards at an Hearing befoze the Delegates, this Uerdic was 
not allowed to be given in Evidence, becauſe in this Court one 
Jury may find a Barriage and another otherwiſe 3 ſo that it can. 
not be tried whether they are legallymarried-by aTempozal Court. 


Tis true, this Court may controle the Eccleſiaſtical Courts, 
but it mult be codem genere. 


E contra. Jt was Caid that if a Pyohibition ſhould not go 
then the Authozity of thoſe two Courts would interfere, which 
might be a thing of ill conſequence : Jf the tlawfulneſs of this 
Marriage had been firſt tried in the Court Chaiſttan the other 
Court at the Old-Bayly would have given Credit to their Sen- 

ence, « 

But that Court hath been pzohibited in a Caſe of the like na- 
od fo a Duit was there commenced fo ſaving, That he hag 2 


The 
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- The Deteabant alleyged 7 4 
rue Father of 


_ 


laintiff wag anjudgey the 
"Juttices of of the ace X 


'Dy/Hedpes/ a ivitthn, reg pete i in {heat 


arriage 92 no 'ratne'in th 62 | 
Parriape 02 9 Paring new By 


ry tnwul 
Iartlate; -and thatthe Maney the LR bo te fn eh 
by a P2oof of a Barriage de fatto th-a Tempokill* Court 7 "62 
all Darriages ought to be de j jure, of which OY" Courts hav Te 
P2oper Jurisdiction. ' | yy 


. , Ss 
REO % "# 


Sir John Newton woke Francis Crefwick. 


N an Action on the Caſe, wherein the widtitit hc ie Plea, where 
the Defendant exhibited a Peittion againſt him , ant Str ic amounts 
R. H. befote the Kitig fn Council, by reafon whereof he tvas cont- ws gene- 
pelled to appear at his great Erpence, avth0 te was afterwards. *! 1ſſue. 

diſcharged of the matter alledged againſt him, | was the erect- 
ing of Cottages in Kingſwood Chaſe in the Ct of Glouceſter, 

This Action was firſt laid in Glouceſterſhire, andthe Defetibant 
ns that it might be latd fn Middleſex where the Petition was 
exhibited. 

But it was inſiſten foz the Plaintiff, that where a cauſe of 
_ ariſeth in two places. he hath his Cleaion to.lay {t & 
either. kg 


The Court held that the erhibiting of the Petition wy the 
ground of the Action, and though it contefned matter pone 3 
another place, yet it ſhall be tried fn the County where the. 
tition was delivered ; fo2 ſuppoſe the Petition | Contatned it 
ter votie beyond Sea, &c. 

Now fn this Caſe the Action being bzought th Middleſex the De- 
fendant pleaded that the Chaſe was tnjurep by the erecing the ſato 
Cottages, by the digging of Pits, and by the making of a Tar- 
ren by Sir John Newton, and that the other perſon Sir R. H. 
being then a Juſtice- of the Peace fo? County'vf Glouceſter 
upon Complaint to him made div not jmpoſe Penalties upon the 
Offenders, but did abet the ſatd ff, by realon whereof the 
Deer were decreaſed from 1000 head to 400. 

To this Plea the Plaintiff demurred, 


Me. 
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gh. Pale 


_ ued .A n the Plea, firſt that it cþar ed 
Rea oa enlarge by Batter 
and ame ws, ha than the Srneral 


Queſtion is; wheth bath fan afly p2o- 
7 Dy * net Veto the Ki ws x in Com, ne is only 
e Defendant; and 
ther os be oe 60 have pleaved Not-Guilty. ,. .. .,.._ 
efence. conſiſts in matters of Law there 
clally, but- where tis rele Jo the 
. 07,2 26 % 


E contra, © E contra. 4c was infitel EAR that "what-is alledged in this 
Plea might be given in Evidence upon the general Jflue, but the 
Defendant may likewiſe plead it ſpecially, and not truſt the Bat- 
ter to the: Lay=gents. 

CroEliz. 8:1, AS in Conlpiracy foz procuring of the Plaintiff to be falſly and 

goo. 21 E. 3, were tv indictev ofa Robbery; the Defendants plead that thep 

17. 27 AL.12. tnere tobbed, and ſuſpecing the Plaintiff'to be guilty pzocu 

Ss Ton. attant it oder to have "the Plaintiff examined befoze.a Juſtt b 

Raſt. Ent. 123: [9 e Peace, of which he had notice, and abſented himſelf, but was 

D:fme v4 AMErwards.c ed to the Gaol by a Judge of this Court who 

matter of Law, avvſſed then a Bill of Indictment, &c. quz eſt eadem 

conſpiratio z dF as adjudged a good Plea, though it amount: 
wh ho mote than the general Jfſue, .and all this matter. might 
have been cfven' tri Evidence at the Trial. 


The Court, except Juſtice Allybon, adviſed the Plaintiff to 
_ -his Demurrer, and the Defendant to plead the general 
ke. 


But Juſtice Allybon took an Exception to the Declaration fo? 
that the. Plafntiff had not alledged any damnification, but only 
that he was compelled to appear, and doth not ſhew how, either 
by the Petition of the Defendant, oz by Summons, &c. , 

Þe ought to-ſet fozth that he was ſummoned to appear befo2e 
the King in Der. to his diſcharge, but to.ſay coactus fuit com- 
parere' is incertain, fo2 that might be in the vindication of his 
Þonour 02 Reputation. 

be complains of a Petition exhibited againſt him which the 
Defendant hath anſwered by ſhewing to the Court ſufficient mat: 


ter which might reaſonably induce him fo to to 3 and fo? that reaſon 
he held the Ptea td be good, Scd adjornatur. 


Rex 
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Rex verſus Hockenhul. 


' A £2 IJnfoymation was exhibited again him fox a Rior, of Miſpricon 
which he was found guilty, and this Exception was taken of a Clerk 
in arreſt of Judgment. 


amended. 
Memorandum quod ad general quarterial" Seſſion' Pacis tent' 
&c. die Sabbati prox' poſt quindenam Sandti Martini przſentar 
exiſtir quod the Defendant 27 die Januarii in ſuch a year vi & ar- 
mis &c. &90 the Fact is laid after the Jndiament, which was erht- 
bited againſt the Defendant at the Michaelmas Seffions, and the 
Fact is laid to be fin January following in the ſame year, 


ut. the Attozny General ſaid this was only a Yiſpaiſion of the s cs. :56. 
Clerk in titling the Recopd, viz, in the Memorandum, and there 4 H. 5. :6. 
was no fault in the Body -of the Jnfozmatton, and that ft was X 3M 
amendable at the Common Law : ' Þe cited fome Caſes to pzove 


where amendments have been in the Caſes of Subjecs of greater 
Miſtakes than here, a foctiori it ought to be amended in the 
King's Caſe. | 


"Tis not only amendable ag the Common Law; but by ſeveral 4 H.6.c 3. 
Statutes which extend to all Yiſpziſions of Clerks, except Trea: 8H. 6.c, 12. 


ſon, Felony and Dutlawzy, wherefoze this miſtake of Quinden' Jones 421. 
Martini was amended and made Quinden' Hullarii.-1 


| Rex verſus Sellars. 


'FE Defendant was indicted at the Seſſions in London fot x, 1;a,.... 
not attending at the Wardmore Inqueſt being choſen of the quaſhed, 
Jury fo2 ſuch a year. 

To this Indictment he pleaded the King's G2ant to the Com- 
pany of Cooks, of- which he was a Pember, by which Gzant that 
Company is exempted from being put 02 ſummoned upon a Jury 
N Inquelt befoze the Mayo? 02 Sheriffs 02 Cozoner of Lon- 

on, &Cc. 
And -upon a Demurrer the Queſtion was, whether the Cooks 


are diſcharged by this Gzant from theit Attendance at the ſaid 
Wardmote Inqueſt. 


. And fo? the King it was argued. that they are not diſcharge, 
_ - Befo2e the Judgment upon the Quo Warranto byought againſt 
the-City of London theſe Courts: there were like the Þundzed 


2 SI | Courts 
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E contra. 


Conſent. 


Ejeament 
upon the 
Statute of Dian in Socage to her Chilizen 3; one of which under che Age of 
he & Mar. ſixteen years married one Mr. B. without her Mother's Conſent, 
or marry- 

ing under 

I6 without 


the Parents bzought an Ejement which was tried at the Bar. 


Courts in the.County 3 foz as theſe were derived out of the Coun- 
ty, (o thoſe were derived from the Lowd Mayo? 's Court, which is 
a Court of Recod, and erected fo2 the better Government of the 
- and the Aldermen of every Ward had right to hold Leets 
there. 

1. But now the wopds of this Gzant do not extend to this 
Caſe, fo2 the Cooks ars thereby diſcharged only from being of a 
Jury befoze the Mayor, Sherifts or Coroner, ec. but the Court 
of Wardmore ig held befo2e neither, fo2 *tis held t#foze the Alver- 
man of the Card, 

2. The wows in this ©1ant ought to be taken ftricly, viz. that 
Cooks ſhall be exempted if there be other ſufficient Ben in the 
CUard to ſerve beſides, and if this doth not appear the Gzant is 
void 3 but this is not alledged, 


E contra. Ag to the firſt Exception it was ſaid that the Ward- 
mote Court twas held befoze the Wayoz, fo2 the Jurfes there are 
not to try any Batter, but only to make Prefentments which are 
carried befoze the Wayo2, | 

Exceptions were taken againſt the Jtdicment,which was fo2 not 
ſerving at a Wardmote Jnqueſt for ſuch a year. 

x. Becauſe 'tis a thing not known at the Common Law that 
a Man ſhould be of a Jutp for a whole year. '-. : 

The Jndiament was that the Defendant was an Jnhabitant 
of ſuch a place, and elecned a'Jury Dan. | 
2. But doth not ſay that he ought to Hold the Dffice to which 
he was elected. 

Jt was quaſhed, 


Calthrop verſus Axtel. 


DE Þusband being ſeized fti-Fee had Jſſue two Daughters, 
and dyed, his Ttfe ſurvived, who was then by Law Guar- 


by reaſon whereof her Eſtate. became fozfeited during life to her 
Difter bp vertue of the Statute of 4 & 5 Ph. & Mar.' who now 


The MWother was p20duced as a TUitneſs at this Trial againſt 


Anrea Hicks the married Daughter, but it was objected againſt her that ſhe 


verſus Gore. 


was Tenant in Poſſeſſion of the Lands in queſtion -under her 
other Daughter, that ſome patt of the Eſtate was it Houſes, 
and that the hav mave Leaſes thereof to ſeveral Tenants foz 99 
years, 
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years, &c. and covenanted with the Leſſees, that ſhe together 
with the Infants, when of Age, ſhall and will. joyn to do any 
Krther Ac fo! the quiet enfoyment thereof; therefore this is like 
the Caſe of Ln Bailiff 0z Steward, who if they put themſelves 
under fuch Covenants ſhall never be admitted as Clit efſes in atip 
c—_ £/the Cine hep nds ſhall come in qu 

gs thatthe= 
Aﬀdavit of 'the- whole m matter; and got the Lozd Chief Ju- 
nice ce's laryant to ſear 


upon application 
Tritt of: Ne -exeatRes 


gave notice-vf the F 


Datd, 


 Attomy-Gimeral <c conth; \The' 
Guide itt this Caſe,” whichis; For that'Maids of 'gredr Subſtance 
in Goods,* Ec. or having: Lands/ in -Fee have by” Rewards and 
Gifts. beet allowed 'to' contract Matrimony with unthrifl perſons, 
and thereupon have been conveied frottt "their Parents by ſleight 
or force} Fe '-'” 

Then it enads, - That no-perſon' ſhall convey away a- Maid un- 
der 16 years without her Parents'Comſent ; which' Aﬀent ts not 
neceſſary within the meaning of this At,” unleſs the Child be taken 
away either' by ſleight or- force,- which-muſt be pzoved, 

The PYother was no good Guatdin to theſe Chfldzen, fo? the 
did ſet up-one G. to-be a Curato? foz her Daughter in the Spirt- 
tual Court to call her-felf to an accompt foz the perſonal Effate 
of which her Husband died poſſefſed, ſhe having givert Security ta 


MAS! .* 


\ Exhibit a true Jnventozy. 
This Accompt was-tated'in the Pzerogative Court between her 


and the Curato? to 300 1. only, fo2 which ſhe gave Bond, when 
tn truth the Peron Eſtate was wozth moze, and afterwards ob- 


tained a Decree fn Chancery, thinking thereby to bind the intereft 
of the Jnfants. 


Jn this Caſe it was ſaid, that there muſt be a continged refit: 
ſal of the Dother, fo2 if ſhe once agree, though afterwards ſhe 


diſaſſent, yet 'tis an aſſent within the Statute ; There muſt like- 
wiſe be pzoof of the ſtealing away, 


Z Obrian 


2. B's-ouſs foz het Daiighter, and: 
$9 my Lozw*Chancelloz ſhe obtained a- 
num, and got-a —_— teplegiando, and: 
fn the Gaze; and erhibited an Informa» 
tion {t+the Crown Dffic on and bis Father and his- 


not conſent were, That the- 


Phentbie of Ac wfll- be a E contra. 
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Courts in the. County ; fo? as theſe were derived out of the Coun- 
4 Inſt. 249. ty, (0 thoſe were derived from the Lozd Bayo?'s Court, which is 
a Court of Recozd, and erected fo2 the better Government of the 
=e and the Aldermen of every Ward had right to hold Leets 
k ere, | | 
1. But now the wozds of this Gzant do not ertend to this 
Caſe, fo2 the Cooks ars thereby diſcharged only from being of a 
Jury befoze the Mayor, Sherifls or Coroner, ec. but the Court 
of Wardmore ig held befo2e neither, fo2 *tis hetd tFfoze the Alder- 
man of the Clary, 
EOF 2. The wowds in this Gzant ought to be taken ſfrinly, viz. that 
yer +2 Cooks ſhall be exempted if there be other ſufficient Ben in the 


CUard to ſerve beſides, and if this doth not appear the G2zant is 
void 3 but this is not alledged, 


E contra, E contra. Ag to the firſt Exception it was ſaid that the Ward- 
mote Court tvas held befoze the Bayoz, fo2 the Jurtfes there are 
not to try any Yatter, but only to make Prefentments which are 
carried befoze the Bayo?, | 

Exceptions were taken againſt the Jtdictment,which was fo2 not 
ſerving at a Cardmote Jnqueſt for ſuch a year. 

x. Becauſe 'tis a thing not known at the Common Law that 
a Ban ſhould be of a Juty for a whole year.'-. * 

The Jndiament was that the Defendant was an Jnhabitant 
of ſuch a place, and eleaed a'Jiury Ban. [ | 

2. But doth not ſay that he ought to hold the Dffice to which 
he was elected. 

Jt was quaſhed, 


Calthrop verſus Axtel. 


Fie&ment DE HÞugband being ſeized iti-Fee Had Jſſue two Daughters, 
os the and dyed, his Wife ſurvived, who was then by Law Guar: 
PO 
Statute of Dian in Socage to her Childzen 3 one of which under che Age of 
Ph. & Mar. ſixteen years married one Mr. B. without her Mother's Conſenr, 
tor marry- bp reaſon whereof her Eſtate. became fozfeited during life to her 
ing under Siqer bp vertue of the Statute of 4 & 5 Ph. & Mar.” who now 
%- Parents MOught an Ej<cmenr which was tried at the Bar. 
Conſent. The Yother was p2oduced as a TUitneſs at this Trial againſ> 
Antea Hicks the married Daughter, but it was objected againſt her that ſhe 
verſus Gre. was Tenant in Poſſeſſion of the Lands in queſtion under her 
other Daughter, that ſome patt of the Eſtate was it Houſes, 
and that the hav mave Leaſes thereof to ſeveral Tenants foz 99 


years, 
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years, &c. and covenanted with the Leſſees, that ſhe together 
with the Jnfants, of Age, ſhall and will. joyn to do any 
warther Ac fo! the quiet enfoyment thereof; therefore rhis is like 
the Caſe of a Batljff oz Steward, who if they put themſelves 
under futh Covenants ſhall never be admitted as Citpeſſes in atip 
Cauſe £/the Tifie'of ith Lands ſhall come in qu 

" The Pwofs thar the:Dother did not conſent were, That the - 
made Afﬀdavit of 'the: LITE matter; and got the Lozd Chief Ju- 
ſice's Waryant to ſearch'P2.-B's-Þouſs fox het*Datighter,: and: 
upon application made'to' my Lozwd'Chancelloz the obtained a 
Tritt of: Ne-exeatR = and got-a _ teplegiando,' and” 
rave notice-vr the Fact fn the Gazerr;"and erhibited' an Infonna- 


tion (it the Crown Dffice Non bn and: mM Father and his 


 Attomy Ghnerai 6 cont": he emnvie of 4s wil be & E contra. 
Guide itr- "this Caſe; which#s; For that Maids FT. Subſtance 


in Goods,' Ge. or having/Lands/ in Fee have by Rewards and 
Gifts. beeit/allowed'to'/contract Matzmony with-unthrifty perſons, 
and thereupon have been conyeied frott their Parents y ſleight 
or force, &c. 

Then it enads, - That no-perſon' ſhall convey away a: Maid un- 
der 16 years without her Parents'Comſent ; which' Aﬀent ts not 
neceſſary within the meaning of this Art,” unleſs the Child be taken 
away either by ſleight or- force,” which-muſt be pzoved. 

The PYother was no good Guatdian to theſe Chfldzen, fo? ſhe 
did ſet up-one G. to-be a Curato? fox her Daughter in the Spirt- 
tual Court to call her-ſelf to an accompt fo2 the perſonal Effate 
of which her Þusband died poſſefſed, ſhe having gſvert Security ta 

\ Exhibit a true Jnventozy. 

This Accompt was-ſtated'in the Pyerogative Court between her 
anv the Curato2 to 300 |. only, fo2 which ſhe gave Bond, when 
tn truth the jIerſonal Eſtate was wozth moze, and afterwards ob- 
tained a Decree tn Chancery, thinking thereby to bind the intereft 
of the Jnfants. 

In this Caſe it was ſaid, that there muſt be a continged refit- 
ſal of the Dother, fo2 if ſhe once agree, though afterwards ſhe 
diſafſent, yet 'tis an aſſent within the Statute : There muſt like- 
wiſe be pzoof of the ſtealing away, 


Z Obrian 
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Entry of | Angl fl. jobs | vi Peovg abto fidali, Conci- 
Writ of Er- Ds AACHN Do t Capj Jaſtic.: 
ror our of ſup; ad pla h Form 1 ege.in 
Ireland. wm Cla 2 ec: 
France 


cha: 


Was 
tc; nofirg;ad. 


Me Cape 


my in Ft: oof | 


verſus _ r#d. Doanogh:- An. ——_— prEd. , ve, Soma oo 
com = intervenit =. ad gravs dampminn. ipſius Dopnogh ſique ex 
querela ſua EA he Noghyar ſt quis fueris jU@-eorrigi 
& partibus red; CF & cm aaſtigiam, fivri. volentes ul 
has parte volis yandemys:qgt {1.judicium in lequela page! reddit” 
ac adhudicagionem, exccutignss judicii pred.” Apes. brgye.. noſtrum 
de eine ing pracd. - adjudicat tunc record:- & —— tam lo-- 
quel' q icationis eXecutionis jydigia pred” cum omnibus 
ca cangen' ag ſub ſigillo veſtro diſtinte, &-aperre mitsatis & hoo 


Breve ita qd': ea, habeamus.in:Craftino; Aſcentionis Domini gbi- 


cunque tune fuggimus.in Angl Ur i record whos 1 pred” 
ukerius inde proFxrore illo, corrigendo Figri fac” de jure fyerit 
faciend' Ex Scire fac. prafar Abel qd tune: fir Þi. 2d ocedend' 
in loquela pred & faciend' ulterius & recipiend' quo Ra Curia 


conſideraverit-iv praxmiſlis Lolke rn apud Weltm, xxji Januarii 

Anno Regni noſhri ſecundg, Price. 
The Re- Record' & Procell. loquelze unde infra fiementio cum omnibus. c ea 
eurn. rangen' coram Dno. Rege ubicunque &c. ad diem & locum infra- 


content mitto in quodam Record' huic Brevi annex'* & Scire fecj 
Abel Ram, qd tunc fir ibi ad procedend* in loquela prxd. prout 
interius mihi precipitur, Reſpons' W. Davis. 


Placita 


— — 


————_— 


aw 


"i 


_  Placita: coram.; Domino Rege apud the Kings Conrts de Ter- 
mino Sanz Trinitatis Anno Regni- Domini noltri Caroli Secundi 
Dei gratia Angliz Scotiz Franciz & Hiberniz Regis Fidei De- 
fenſoris &c.iyiceſumo fono. Teſte Johanne Poyey Mil. Savage & 
Rives. iba 7 idons. IE Jig 7 4 


g Ah i | 
10 NMDTD 1 


Com. Civxat. ] ublin f.. Memorandum quod die Veneris prox: Declarati- 
poſt Craſtinum Sanz Trinitatis iſto eodem Termino coram on in Debt 


Domino Rege 


; apud the Kings: Gonnty yen' Abel Ram de Civi- upon a 


rate Dublin;Alderman', per  Fauſtin',Quppaidge Atrornatum ſuum Bond. 


Et protulif hic; in | Cur i,diat. Domini. Regis tune ibidem quadam 
Billam 'ſuam..yerſus .Elizabetham Grey de. Civitate Dublin Vi- 
duam in. Cnitod.. Mareſe. : &c. -de; placizo debiti Er ſunt pleg' de 
proſequend' Johannes Doe & Richardus, Roe quz quidem Billa ſe 
quitur in. hec  verba..; fl; Com., Civitact. Dublin fl. Abel Ram 
de Civitate,,Dublin | Aldermannus queritur de Elizabetha Grey 
de Civitate Dublin Vidua in Cuſtagia..Mareſc. Mareſcal. Domini 
Regis coram ipſo Rege. exiſten! de-placiro qd' reddar ei oingenr. 
libras- bonz; & legalis ; monetz Angliz: quas et debet & injuſte 
detinet pro eo videlicet, qd' cum prxd' Elizabetha viceſimo tertio 
die Juny Anno Domini milleſimo ſexcentiſimo ſeptuageſimo ſexto 
Annoq; Regni Regis Caroli Secundi viceſimo oftavo apud Ci- 
vitat' Dublin przdiC&. in Parochia Sancti Michaelis Archangeli in 
Warda Sancti Michaelis-in Comitatu eju{dem Civitatis per quod- 
dam ſcriprtum ſuum obligatorium - ſigillo ipſius Elizabethz f9i- 
gillar Curizq; di&ti Domini Regis nunc hic oftens' cujus dar' eſt 
ciſdem die & anno cogn' ſe teneri & firmiter obligari prefat. 
Abel in przd. oCtingent. libris ſterling' ſolvend' eidem Abel cum 
inde requiſir fuiſſer Przxdi&ta tamen Elizabetha licer _ re- 
quiſir predic. oCtingent. libras ſterling' eidem Abel nondum fſol- 
vit ſed ill. ei hucuſque ſolvere recuſavit & adhuc recuſat ad 


dampnum ipſius Abel centum libr. ſterling* Et inde producir 
{ectam &c.- 


Er prezdicta Elizaberha per Walterum Chamberlain Artornatum Judgment 
ſuum venit & defendir vim & injuriam quando &c. Er dicit qd' by Cognovit 
ipſa non poteſt dedicere aftionem prxzd. Abel prxdidt. nec quin 4#ionem: | 


{criptum pred. fit fatum ſuum nec quin ipſa deber przfat” Abel 
przdiCt. oQtingent. libras modo & forma prourt prxd. Abel ſuperius 
verſus eam queritur Ideo conſiderar' eſt qd. przd. Abel recuperer 
verſus przfat. Elizabetham debitum ſuum prxd. nec non tres libras 
undecim ſolid. & ſex denar. ſterling' pro dampnis ſuis quz ſuſtin' 
ram occaſione detentionis debiti iis quam pro miſ. & cuſtag' 
ſuis per ipſum circa ſetam ſuam in hac parte appoſir' eidem Abel 


S 2 per 


yp 


p per Curiam diti Domini Regis nunc hic ex'afſenſu ſus adjudicata 
Tiſdale, Et pred. Elrabetha in Jert didia- &c;/- 7 iD fones wr 
Lf SR LUNCH © {3 E300 LiUgAA p17: | 
 Placita cotam'Dormnino' Rege apud 14” Kings Camrtc:de Termi- 
no Paſchx Anno Regni Domini noſtri Jacobi Secundi Dei-geatia 
Angliz Scotiz Franciz & Hyberniz Regis Fidei defenſoris &c. 
fecundo Teſt. Willidimo Davis Mil. Savage:& Rives.ci! : 
i | > 03h £44600 $91; miſttiiter) tor, 
The Stirs Dominus Rex'mandavit Vie-Com. Civirat, Dubblin:Btevye fuum 
Fac. againft Claſum in hc verba {'Jacobus': Seeundas Deb 'gratia' Anglize 
| Baron after Seotiz Franciz & Hliberniice' Rex Fidei >deferſor! 8501! Vac: Con. 
the Marri- Giyitar. Dublin falarem Com Abel Rami de Civirar. Dublin Al- 
280, and Jermanmus tmper ſcilicet Tetitino 'Sanft®'Teiniratis\Anno Regni 
his Wife. Domini Caroli Secundi'De#/gratia ny pr is Anglz &c. 'Fratris 
noſtro prechatiſſimi yiceſitho tiohs/in Cur, iphus nuper Regis coram 
ipſo —_ Rep 'aprd the Kings Courts Billam/fine-Bvevi dicti 
muper Domini Regis ac per” Judicim cpuldem 'Quriz xecuperaſſer 
verſus Elizabethim Grey de Civitar. Dublin Vidua tam :quoddam 
debirum octingent. tbr. bons-& legalismonete Angliz:quam tres 
libras undecim Jolid. & fex/&tiar. 'econfmillis monevee pro -damp- 
'nis ſuis qua ſultin' tam 6cegfhone detentionis -debiti' allius quam 
pro miſ. & cuſtag” ſuis per iyſiit circa 'feQtam fuam in hac parre 
appoſit' unde convi&' eft fieur 'nobis - conftat de:Recordo ac poſt 
recuperationem Judicy przd.''prezd.Elizaberha cepit in virum-ſuum 
quendam 'Dohatum 'Obrian Armigerum ac poſtea ſcilicet 'Termi- 
no Sandtz 'Ttinitatis Anno'Regni dci. Domini -nuper Regis triceſi- 
mo primo -in Curia 'ipfius'Dni. Regis coram 'ipſo- nuper « of 
conſiderationem ejuſdem Curiz adjudicar' fuiſfer-qd. prxd. Abel 
Ram haberet executionem ſwam verſus prefat Donatum-Obrian 
& Elizabertham uxorem -<jus de debito & dampnis -preed. juxra 
vim formam'& effe&tum recuperationis & adjadicationis predict. 
Executio ' ramen” tam [Judicij'pred. quam adjudicationis pred. ad- 
huc reſtat faciend. ac poſt adjudicationem przd. pred: Elrzabe- 
tha obiit & przd. Donat' Obrian cam ſupervixit prout ex inſi- 
nuatione ipfias Abel qui poſt recuperationem & adjudicationem 
_ prad. ordin'” Militis ſuper fe'fuſcepit m'Curia noftra coram nobis 
Ordinem accepimus unde idem Abel nobis' ſupplicayit bi de remedio-con- 
Militis ſuf gruo in hac parte adhiberi'& nos eidem Abel in hac parte fieri vo- 
x ws lentes quod 'eſt juſtum vobis precipimus qd. per probos +& le- 
gales homines de Balliva veſtra*Scire fac. 908 Donat. Obrian 
qd fit coram nobis apud the Kings Courts die Mercurii-prox. poſt 
 Quinder' Paſchz oftens' i quid pro ſe habeat vel dicere {ciat quare 
przd. Abel Ram executionem ſuam yerſus-eum de debito'& damp- 
nis mif, & cuſtag. prad. habere non debeat Juxra vim formam & 


eftetum 


_— 
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& xece Guria 


) 
e9 adrupc & 11 bidem inh ac ti | 
m per, LE cl 5 Sieſs ac. & nan ER Mrs Davis 
Mil Ire. Ap Courts PIE die Felma Anno Regni 
noll ſe R's 


Wn coram dio Doping Regs ud the Kings Conrts, R 
yen. pt Ad gion Abel Ram I0 erlona ſua BYE Rig Richar Jy wy + abu 


dus French & Edw 


@ Ar. rerorn' qd. ir Dygarus cif 
Obrian nihil haber in alliva WE guog G4; C. POWu- 
iflent nec fuir invent, in eadem 24. D qwagy, bring on VE- 
nit Ideo ficye prius precepr. oft ﬆ after V 


Vic. pd per 
Scixe fac, pretati Donato Obrian gd. (1 It coram Dom g& ap = 5 winded, cf, 
le Kings Courts die Mercury Joon Polt que Pp 
Paſchz .Ad oltend. in Form przd. ſi &c. Vreris Ke 
oor gat... cft Poſh Abgl ] 
uem coram dit 

d qu = Abel g- c 


Courts "or Pre 


Fn -E fendant ap- 
cit qd. Kr Abel pray uid ard pt verſus eum de dgb Ito pears and 


& damynis przd. habere non dehet quia dicit gd. pred. Abel Te ali- pleads ano- 
qmi 


7 


as ſuper recuperationem & adjudicationem prxd. rulit reve . ther Sci. fa. 
ni Caroli Secundi nuper Regis Angliz, &c. tunc Vic. di&ti nuper _—_ 1 
Regis Com. Civit. Dublin dire. ad przmunjend' ipſum Dona. —_— 
Obrian -& di&tam Elizabetham tunc Uxorem ejus ad eſſend CO- 
ram .ipſo nuper Rege apud le Kings Courts die Sabbari j foe poſt 
Quingn Sanct1 Fhartini runc difti nuper Regis triceſimo {exro 

oſtend' fi quid. ipfi ,idem Donat. & Elizabetha tunc WY Jus 
pro ſe haberent aur CR ſcirent quare przd. Abel ,Ram execu- 
rionem ſuam yerſus eos de debito & dampnis irxd. non bahberer 


jixta vim & formam, recuperationis rag ſi Gbi vidiſſent .expe- 


dir” Er ad diem ill coram jpſo quper Rege o 68 the Kings Courts, , 
prxd. yen. prxd. Abel Ram in propria perſona ſua & prad. Do- 

nat. Obrian .& Elizaberha Uxor = ſolempnit. exa@' non yen. 
& Johannes , Coyne & Samuel Walrgn Ar" tunc Vic. Com.  Ci- 
vit. przd. ſuper breve pred. gis per omen. Vic Com. Ciyitar. 
Dublin dire retornaver qd. pred. Donat. Obrian & Elizabe- 
tha tunc  Uxor jus .nihil hat uer' in balliva ſua, ſyper quo .eis Fire EL 
fac. potuiſſent neq; fuer inven. ,in cadem  balliva & ideo ficur 4/ia: Si fo: 
alias przceprt.. fuiteiſdem, Vic. qd. per probos ,& legales homi- 
nes Kc. Scire Fac. prafat. Donar. Obrian. & Elizabethe 9 . Eſſenr_co- 


ram 


53 . 
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ratn'dito nuper Repe apud le” Kings Conrts przd. die Mercurij 
| prox” oft OA ab. $ ini Hillary” rune” prox futur:: ad  oltend. 
{ quid pro ſe. haberent vel dice ſcirent tg prxd; Abel exe- 
cutionem ſyuam ' verſus eos de debito '& dampnis prxd.” non ha- 
beret in forma prxd. & idem dies dat. fuir: prafar. 'Abel Ram 


"OF OS 


YR 


ibidem, &c. . , Et.codem die ill coram difto nuper Repge apud rhe 


Kings Courts przd, ven. prxd. Abel per prazd* Fuſtinum'Cuppaidge 

' Attorhatum fuum. & prxfar. runc Vic. retornaver. ſuper breve de 

al. Scire fac. cis itt forma” pred. direct. qd. 'przd.. Donat. & Eli- 

zabetha nihil "habuer. in; balliva ſua per quod eis Scire fac. 
potuiſſent neq; fuer” invent. in eadem & przd. Abel Ram ob- 

The Baron tulit ſe quarto die placiti verſus przfat. Donat. & Elizabetham 
and Feme & ſuper hoc iidem Donat. &'Elizabetha per Henr. Daniel tunc 
appear and eoryim Attorn. ven, & dixet. qd. przxfat. Abel Ram executionem 
plead that fam: verſus eos de debito &, dampnis prxd. habere non debuit 
OE quia dixer. qd. predict. Abel Ram infra unum Annum poſt 
upon the Fecuperationem- & adjudicationem przd. proſecur. fuir breve Do- 
Judgment ' minitunc Regis cunc Vic. Com. Civit. Dublin direct. de Fier. fac. de 


y a Fieri, bonis & carallis ipſorum Donat. & Elizabethe debirum & damp- | 


fac. na- pred. & 'ill habere coram dicto nuper Rege die Mercurij 

prox. poſt Quinden. Paſch' fo poſt. recuperationem & adju- 
dicium pradid. ad reddend. przfat. Abel Ram pro debito & 
dampnis praxd. & dixer. qd. udem tunc Vic. virtute ejuſdem 
brevis apud Civit. Dublin in Paroch. Santi Michaelis in Com. 
ejuldem Civirar. tevaver. debirum & dampna przd. de bonis & 
catallis ipſorum Donat. & Elizabethe &c. Er ideo petier. judi- 
cionem 11 png . Abel executionem ſuam de debitro & dampnis 
przd. verſus cvs iterum habere deberet. Er poſtea ſcilicer die 
Sabbati prox” poſt Craſtin' Aſcentionis Domini runc yu futur. 


Relia we- coram” dicto tunc Rege apud le Kings Courts, prad. vener. pra- 
—_—_— tes prxd. per Attorh, ſuos pred. & ſuper hoc iidem Donatus & 
P acithe 


Elizabetha per Henr. Daniel Attornatum fſuum pazd. reliquer 
z verificationem placiti ſui przd. & ideo adtunc & ibidem conf. 
Jy = fuir qd. prxzd. Abel haberet executionem ſuam verſus prefar. 
mere" Donat. & Elizabetham de debito & dampnis przd. juxta vim 
formam & effe&tum recuperationis & achudicationis predict. & 
ſuper hoc idem Abel obrinuit executionem ill. verſus ipſos Do- 
nat. & Elizabetham & prxd. Donar. in facto dic. E przd. debitum 
& dampna pred. de quibus fic adjudicar. fuit qd. przd. Abel ha- 
berer executionem ſuam pred. in forma prxd. ſunt eadem debi- 
tum & dampna mentionat. in did. brevibus de Scire fac. ver- 
ſus ipſum Donat. nunc latis & non alia neque diverſa & qd. 
di&' recuperatio eadem quam fic adjadicat fuir eſt eadem recu- 
peratio & adjudicatio mentionat. in dit” Breyibus de Scire fac. 


verſus 


UMI - 1 


— — — 


Hill. 3 Jac. IL in Banco Regis, | 1687, . 


— 


verſus ipfum Donat. in forma prad. latis & non. alia neque di- 
verſa &; hoc idem Danatus parar.” eſt. verificare unde | ex quo nut- 
ta fit mentio conſiderationis & adjudicationis | prxdict. in dit 
Brevibus de Scire fac. .idem Donatus.- Obrian ' per. Judiciury fi 
Cur' hic, al.. executionem. | ſuper ['recuperationem &  adjudicatio- 
nem przd;. in dic nunc Brevibus de Scire fac. mentionart: ad- 


judicary debeat, &c. ' 01 


Er pred. Abel Ram:: dic* | qd. prizd, | placitum- przxd. Donar. O- Demurrer. | 
brian ſupegius gn gs pes mes rpg content. minus ſuf: | 
ficiens . in; lege exiftit-ad ipſum: Abel Ram ab execurione ſux 
przd. verſus ipſum Donat. babend; precludend? quogdgue -ipſe ad 
placitum, ul} neceſſe: nan habert | neeper legem terre tenetur reſpor- 
dere & hoe: parat. et: verificare unde pet. jutlicnim & executi- 
onem ſua, de debit: $ dampnis pred. vertus ipfum- Donat. ſbi 
acjudicari & pro cauſa moration.” m-fege ſuper placitum ill. idem 
Abel oftgnd. & Cur. hic' monftrat caufain fubſequen. 'videlicet co 
dift' Donar, in placitoiprxd. allegat qd. prad. Abel per conf: 


pag : | | Vn Snecial 
ur. Domine Regis hic: abtinuir executionem verſus prxfart. Do- _—_ 


nat. & Elizabetham de. debiro! & danipnis. prxd;' & non dicit fe 
ilud prabarur. per Record” prout. dicere debuir. | 
mr 216421; Y 3. C1LE5! F--# | 3* 19"1Ef 5148 
Er prd. Donatus Obrian: per Artorn. ſum pred; dic' qd. placis 5,4: 
cum przd; mareriaq;.ineodem content; bon! & ſyffibien' in tege exiſtimt tow. 
a ipſum; Abel ad exedutionem fam rverfus ipſum Donart, habend: 
precludi quamquidens mareriam prazd. Abel non dedicit nec ad 
eam aliqualit. reſpond. . Er hoc pat. eft verificare unde ur prius 
przd. Donatus petit judicium.& qd. prxd. Abeb ab executione Continu- 
ſua przd. verfus ipſum: Donar. . habend' precludatur &c. Er quia 3265. 
Cur. Domini Regis bic. de*Judicio fuo de & ſuper przmiſſis red- 
dend' nondum advifatyr .dies inde: dat. eſt partibus przd. coram? 
dicto Domino Rege- apud- the Kings Conrts, uſque diem. Venetis 
prox' poſt. Craſtin,' Santa Trinitar. extunc prox? ſequen' de Ju- 
dicio ſuo, de & ſuper premiſſis audiend', &c. Eo qd. Cur. di&ti 
Domini. Regis hic inde nondum,. &c. Ad quem diem coram dis 
Domino Rege apud the Kings Coutts, ven' partes pred. per At- 
rorn. ſuos prxd. Et quia Cur. difti Domini Regis de Judicio ſuo 
de & ſuper pramiſſis reddend' nondum adviſatur dies inde dar. 
eſt partibus praxd. coram dicto Domino Rege apud. le Kings 
Courts uſque. diem Sabbati prox! poſt Craſtin' Animarum extune. 


-prox' ſequen' de Judicio de & ſuper pramiſſis audiend* &c. eo qd. 


Cur. Domini Regis hic inde nondum;, &c. Ad: quem'diem corafy 
dicto Domino. Rege apud le Kjngs Courts ven. partes prad. pt 
Atrorn' ſuos! pred. Et quia Cur. diti Domini Regis hic de Ju- 


dicio 
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dicio ſuo de; & ſuper prmiſſis reddend' nondum advifatur dies 
inde dart. eſt- partibus 'przd. coram dior Domino Rege apudl le 
Kings Courts: uſque diem Lunz prox” poſt Otab. Santi Hillarij 
extunc prox” { quen de Judicio.: tuo de '& - ſuper praxmiſhs' audi- 
end' eo qd, Cur ;diti Domini:Regis  hic inde” nonduns &c. Ad 
quem diem coram dicto” Domino Rege- apud le Kings- Courts 
vener” partes prxd. per Attorn' ſuos pred. . ſuper pro» viſis'' &. 
per Cur di&i Domini Regis hic plen. intelleCtis omnibus & ſin- 
gulis przmiſſ.” maturaque deliberatione-'inde habita- videtur Cur” 
dicti Domini Regis hic qd» placirum prad. predictrDonar. modo 
& , forma pred. placitat. & materia in!evdem content. minus ſuf- 
ficien' in lege; exiſtunt : ad/-jpſum Abel: Ram 'ab executione ſua 
przd. verſus--ipſum Donat. -habend” przcludend” Ideo conf; eſt qd. 
przd. Abel Ram: habear ; cxecutionem 'fuam vertus przfar' Donar. 
de debito &. dampnis przxd.-yjuxta' vim formam & effeQtum recu- 
perationis & adjudicationis: pred.” &c. 1 1 7 

_ 1T.. Poſtea -feilicert die Lunz prox* poſt'tres ſeptimanas Sandi 
Michaelis iſto codem [Termino coram, Domino Rege'tapud Weſtm. 


— —— 


ven” przd. Donar. Obrian- per Johanmem Hancock Attorn' ſuum 


Diminuti- 
on alleged: 


A Cerciora* 


ri prayed. 


Er dic', pd,yin Record' & Procefl. przd. acctiam in adjudicatione 
execution. Judicij prxd. manifeſt. eſt-'errat,” in hoc 'videlt quod 
per Recordum prad' apparet qd. adjudicatio executionis in Record* 
przd. in forma _przd. reddit. reddit. fuit pro prefar* 'Abel verſus 
eundem Donat, ubi.per legem- Hiberniz -przd. -nulla- adjudicatio 
execution. Judicy illus reddi 'debuiſſet pro prefat' Abel: verſus 
eyndem Donat. ideo' in co-manifeſt. eſt Errat. Errat. eſt etiam in 
his qd. per Record” przd. tunc:hic miſtum duminur. exiſtiſt in non 
certificando .duo Breyia dicti ; Domini Caroli Secundi nuper Regis 
Angli &c, Vic. .didti nuper Regis Com. Civit. Dublin dire&. ad 
przmuniend' prxd. Donar.' Obrian & prxd. Elizabetham Uxor. 
ejus ad efſend. coram ipſo nuper Rege 'apud le Kings Courts 
Dublin przd. ad oftend, cauſam . quare przfat. Abel executionem 
verſus eos de debiro & dampnis przd. non haberer aceciam in 
non certificando proceſ]. & Judic. ſuperinde quia in adjudicatione 
executionis ſuperinde adjudicatio ill. reddit. tuir pro przfart. Abel 
verlus prxd. Donat. & Elizabetham Uxorem <us ubi per legem 
Hiberniz nulla adjudicatio execution” Judicij prxd. reddi debu- 
iſlet pro prezfat' Abel verſus ipſos Donatum & Elizabetham 
Uxorem <jus aceciam in non certificando cauſam yel rationem 
luper Recordnm allegat quare Brevia przxd, emanarent verſus 
przfat. Donatum & Elizabetham Er in his manifeſt. eſt erratum 
Er pet. idem Donat. breve Domini Regis prxdile&to & fideli 


Conſfiliario dicti Domini Regis Thome Nugent Ar. Capital” Ju- 
{tic. diti Do 


mini Regis ad placita in Cur, ipſius Domini Re- 
g1S 
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gis coram ipſo Rege in Regno ſuo Hiberniz tenend. Afſign' di- And grant- 


ritarem Et ei conceditur &c. quod quidem Breve di&tus Do- 


rigend' ad certificand' dicto Domino Regi nunc plenius inde vi-'£d- 


minus Rex mandavit przdileCto & fideli Confiliario ſuo Thorhz The Cercie* 


Nugent Armigero Capitali Juſticiario fuo ad placita in Cur. ip- 
ſius Domini Regis coram ipſo Rege in Regno ſuo Hiberniz te- 
nend' Aſſign' Breve ſuum clauſum in hec verba {T. Jacobus Secun- 
dus Dei gratia Angliz Scotiz Francix & Hiberniz Rex Fidei 
Defenſor, &c. Prazdilecto & fideli Confiliario noſtro Thomz 
Nugent Ar. Capital. Juſtic. noſtro ad'placita in Curia noſtra coram 
nobis in Regno noſtro Hiberniz 'tenend' Aſſign Salutem Volen- 
tes de certis cauſis certiorari de duobus Brevibus Domini Caroli Se- 
cundi nuper Regis Angliz &c. e Cur. diCti nuper Domini Regis 
coram ipſo Rege vocar the Kings Courts Dublin. nuper emanen' 
Vic. diti nuper Regis Com. Civit.. Dublin: dire ad prxmuni- 
end' Donat. Obrian & Elizabeth. Uxor” ejus. tunc nuper di& 
Elizaberham* Grey dc Civitat. Dublin. vid. ad eſſend. coram ip- 
ſo nuper Rege apud le K:#ngs Courts Dublin. przd. ad oftend' 
cauſam quare Abel Ram modo Mil. ſed tempore emanationis 
prxd. Brevium de Scire Fac' Abel Ram de Civit. Dublin. Alder- 
man. executionem ſuam verſus eos de quodam debito Octin- 


gent” hbrarum nec non trium librarum undecim ſolid. & ſex de- 


nar' pro dampnis per ipſum Abel verſus ipſam Elizabetham dum 
ſola fuit in eadem Cur. recuperat. quz quidem Elizabetha poſt 
recuperationem Judicy pred. verſus ipſlam nec non ante im- 
perrationem przd. Brevium de Scire Fac' cepit in virum ſuum 
prxd. Donat. Obrian quod certior tot. retorn. proceſſ. & ad- 
Judication. execution. ſuper inde ac pro eo qd. record. & pro- 
ceſl. Judicij prxd. ſuper quo pred. Brevia de Scire Fac. emanaver. 
virtute Brevis noſtri de error. . corrigend' Cur. noſtrz coram no- 
bis apud; Weſtm. miſf.” & habit... fuer. ac. ibidem de record. jam 
reſident. - erroribus ſuperinde aſlign' minime diſcuflis vobis manda- 
mus qd. prxd. duo Breveia dit” nuper Regis de Scire Fac. Vic. dit 
nuper Civit. Dublin. dire unacum retorn' proceſl. & adjudicati- 
one executionis ſuperinde nobis indilate ubicunque &c. certi- 
fices hoc Breye noſtrum nobis remitten. Teſte Roberto Wright Mil 
apud Weſtm. viy die Novembris Anno Regni tertio 


Henly. 


rays tO Cer- 


tifle the Di- 
munition. 


Breve retorn' proceſl. & adjudication. executionis ſuperinde T1q,, ge. 
unde infra fir mentio Sereniſſimo Domino Regi ubicunque &c. ;,;n. 


humillime mitto & certifico prout interius mihi przcipirur fic re- 
ſpond. T. Nugent. 
A a Breye 
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Breye de Scire Fac. unde in Brevi huic Schedul ancxat. fit 
ment10. 


The firſtSci- Carolus Secundus Dei gratia Angliz Scotiz Franciz & Hiberniz 
fac. againſt Rex Fidei Defenſor &c. Vic. Com. Civit. Dublin ſalutem Cum Abel 
Baron and Ram de Civit. Dublin. Aldermannus DuPer in Cur no ſtracoram no- 
Femeto Ie- bjg apud le Kings Contts per billam fine brevi noſtro ac per Judicium 
vive the o:ufdem Cur. recuperavit verſus Elizabetham Grey de Civit. Dub- 
J G_—_ lin. vid. tam quoddam debitum Octingent. hbrarum bonz & le- 
both liable, legalis monetz Angl. quam tres libr. undecim folid, & ſex de- 
| nar. conſimilis monetz quam eidem Abel in eadem Cur. noſtra 
coram nobis adjudicat. fuer. pro dampnis ſuis quz ſuſtin. tam 
ccaſiane detention' debiti illius quam pro mil. &: cuſtag, ſuis per ip- 
ſum circa ſeam ſuam in hac parte appolir' unde conyidt' eſt {i- 
cut nobis conſtat de Recordo Executio tamen Judicy prad. ad- 
huc reſtat faciend' ac prxd' Elizabetha poſt Judicium pred. red- 
ditum cepit in virumſuum quendam Donat. Obrian Armiger' pro- 
ut ex inſinuatione ipſius Abel accepimus Unde nobis ſupplicayir 
idem Abel fibi de remedio ſuo congruoin hac parte adhiberi & nog 
eidem Abel fieri volentes quod eſt juſtum vobis pracipimus qd' 
per probos & legales homines de balliva veſtra Scire fac. prefat. 
Donat. & Elizabethz quod fint coram nobis apud le Kings 
Conrts die Mercury prox' poſt quinque Septimanas Paſchz prox' 
furur' ad oftend. {1 quid pro ſe habeant vel dicere ſciant quare 
przd. Abel executionem ſuam verſus eos .de debito & dampnis 
przd. habere non debet juxta vim formam & efte&tum recupera- 
rionis prxd. fi ſibi viderit expedir' & ulterius ad factur. & receptur. 
qd' Cur noſtra coram nobis de eo adtunc & ibidem conf. in 
hac parte & habear. ibi nomina eorum- per quos eis Scire Fac. 
& hoc Breve Teſte Roberto Booth Mil' apud tbe Kizgs Conrts 
ſeptimo die May Anno Regni noftri tricghmo primo. 
Cuppaidge Savage & Rives. 


The Re- Infranominat. Donat. & Eli zabetha nzkil habenc aut eorum alter 
turn, habet in balliva noſtra per quod eis aut eorum alteri Scire Fac. 
poſſumus neq; ſunt neq; eorum alter eſt iaveat. in eadem Sic re 
{pond' Willielmus Cooke & "Thomas Tennant Armipger* Vic. 


The alias Carolus Secundus Dei gratia Angliz Scotiz Franciz & Hiber- 
[ci. fac. nix Rex fidei Defenſor &c. Vic. Com. Civit. Dublin. Salutem 
Cum Abel Ram de Civit. Dublin. Aldermanaus nuper in Cur' noſtra 
coram nobis apud the Kings Conrts per billam ſine Brevi noſtro 
ac per Judicium <juſdem Cur" recuperavit verſus Elizabetham 
Grey de Civitat. Dublin. vid. ram quoddam debitum Octingent' 

[i 
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librarum bonz & legalis monetz Angl. quam tres libras unde- 
cim ſolid. & ſex denar' conſimilis monetez qui eidem Abel in-ea- 
dem Curia noſtra coram nobis adjudicar. fuer' pro dampnis ſuis 
quz ſuſtinuit tam occaſione detentionis debiti illius quam pro mil. 
& cullag. ſuis per ipſum circa ſeam ſuam in hac parte appoſir. 
unde conyi& eſt ficut nobis conſtat. de Recordo Executio ta- 
ment Judicij, przd. adhuc reſtat_ faciend. Ac pred: Elizabetha poſt 
Judicium prezd. redditum cepit in' virum ſuum+ quendam Donar. 
Obrian Armiger' prout ex inſinuatione ipſtus Abel accepimus Unde 
nobis ſupplicavit idem Abel fibi de remed' ſuo congruo in hac parte 
adhiberi & nos eidem Abel fieri volentes quod eſt juſtum yobis 
Prec_enns ſicut alias vobis przceperimus qd. per probos & lega- 
es homines de balliva veſtra Scire Fac. przfat. Donat. & Eliza- 
bethz qd” ſint coram nobis apud le Kings Courts die Veneris prox' 
poſt Craſtinum Sanz Trinitatis proximo futuro ad oftend' fi 
quid pro ſe habeant vel dicere ſciant quare przd. Abel executi- 
onem ſuam verſus eos de debito '& dampmis- przd. habere 'non 
debert juxta vim formam & effe&tum recuperationis przd. t ſibi 
viderit expediri & ulterius faCtur. & receptur. quod Cur. noſtra 
coram nobis de eo adtunc & ibidem cont. in hac parte & ha- 
beatis ibi nomina eorum per quos eis Scire Ft. & hoc breve Teſte 


Roberto Booth Mil' apud the Kings Courts viceſimo- primo die 
Maij Anno Regni noſtri triceſimo primo. TX 


Cupppaidge, Savage & Ryves. 


Infranominat' Donat' & Elizabetha nihil habent.aur eorum alter The Re. 

haber in balliva noſtra per quod eis aur ecorum alteri Scire Fac. turn. 

poſſimus., neque ſunt nec corum alter eſt invent in eadem Sic re- 

{pond' Willielmus Cooke & "Thomas Tennant Armiger” Vic. 
Record” adjudication. ; executionis ſuper prad. Breve de. Scire 

TAE. a5 &D9 bt STRTO +, 

. Placita coram Domino Rege apud the Kirgs Courts de!Termino | 

Santz Tri itatis Arno Regn: D>mini —__ Carolii Secundi Dei The Placits. 

gratia Angliz, Scotiz -Franciz & Hibernize 'Regis 'Fidei Defen- 

{oris &c. triceſimo primo 'Teſte Roberto Booth Milite. - 


Savage & Ryves. 


Dominus. Rex mandavit Vic. Com. Civir. Dublin, Breve-ſuum ,, 
Clauſum in hzc | verba; {f. Carolus Secundus Dei gratia Angliz +4... $.; 
Scotiz, Franciz , & Hiberniz Rex: Fidei Defenfor &c; - Vic. Com. x,.. upon 
Cyit, Dublin. {falutema. Cum Abel--Ram de Cava. Dublin. Alder- the Roll. 
mannus nuper in Cur' noſtra coram nobis apud the Kings Convts wy 
per billam ſine- Breyi, noſtro 'ac /per Judicium -<juſdem Cur. re- 
cuperayit verſus Elizabetham.' Grey: de: Civit. Dublin. vid. tam- 
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quoddam debigum octingentarum librarum bonz & legalis monetz 
Ang! quam tres libr. undecim- ſolid' & ſex denar conſimilis 
monet. qui eidem Abel in eadem Curia noſtra coram nobis ad- 
judicat, fuer. pro dampnis ſuis quz ſuſtin' tam occaſione deten- 
rionis debiti illius quam pro miſ. & cuſtag” ſuis per ipſum circa 
ſetim ſuam in ea. parte appoſit. unde convict eft ficur nobis 
conſtat de Recordo Executio tamen Judicij przd' adhuc reſtart fa- 
ciend” ac prxd. Elizabetha poſt Judicium pred. redditum cepit in 
virum ſuum quendam Donat' Obrian Armiger' prout ex ve yathng 
tione ipſius Abel accepimus Unde nobis ſupplicavit idem Abel 
ſibi de remedio ſyo congruo in bac parte adhiberi & nos eidem Abel 
fieri yolentes quod eſt juſtum with precipimus qd' per probos 
& legales homines de balliva veſtra Scire Fac. przfar Donat. & 
Elizabethz qd' ſint coram nobis apud le Kings Comrts die Mercu- 
rij prox* poſt quinque ſeptimanas Paſchz prox' furur. ad oftend' 
fi quid pro ſe habeant vel dicere ſciant quare pred' Abel executi- 
onem ſuam verſus eos de debito & dampnis przd* habere ' non 
debet juxta vim formam & efteum recuperarionis prxd' fi fibi 
viderit expediri & ulterius factur” & receptur qd' Cur noſtra 
coram ns. Bp de eo adrunc & ibidem conf. in hac parte Er 
habeatis ibi nomin# eorum per quos eis Scire Fec. & hoc Breye 
Teſte Roberto Booth Mil apud the Kings Conrts ſeptimo die Maj 
Anno Regni noſtri triceſimo primo. FF ns 
Return. d quem diem coram Domino Rege apud the Kings Courts 
ven' przd' Abel in propria perſona ſua &> Vic. videlicet Willi- 
elmus, Cooke & This Tennant Armiger retorn' qq” przxd' Do. 
nat. & Elizabetha nihil habent in balliva ſua per quod tis Scire 
fac. potuiſſent nec fuer' invent' in eadem & prazd* Donar. -& Eli- 
zabetha non yen' Ideo ficur alias pracepr' fuit eifdem Vie. qd' 
per probos &c, Scire fac. przfar Donar'' & Elizabethz/qd' fint 
coram Domino Rege apud the Kings Courts dic Veneris prox' 
poſt, Craſtin' :Sanftz Trinitatis ad oſtend' in' forma przxd* &e. (i 
&c4 & ulkterius-&c idem dies dar eft prafar Abel jbidem &c. 
Return. Ad quem 'diem coram. Domino Rege apud #he Kings 
Courts ven. pratfar Abel per Fauſtinum Cuppaidge Artornatum 
ſuum -& ' Vic' ur prius retorn' qq' prxd?* Donat' & Eliza- 
betha nihil habent in balliva ſua per quod eis Scire fac' poruiſſent 
Judgment yo fune invent; in cadem. '& pred? Donat” & Elizabetha tion ve- 
94: babest* nor. fed defakr fee! Ideo conf. eſt qd' pred? Abel habeat execurio- 
| Ba. 19 Juam' verſus-prefar Donar' & Elizabetham de 'dehito & 
a. yer dampnis pra juxca vim formam & effetum recurerationis prod” 
Feme. _ OOIIES | Eb oeoo Pont - 7 
' Al Breve de.iScire fac int Abel RAW: q\ier”'& Donar Obii- 
an & Elizabethang Uxor <jus defend. © '' © FEES 
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Carolus Secundus Dei gratia Anglize, Scotiz Franciz & Hiber- Scire fac. 
niz Rex Fidei Defenſor &c. Vic Com' Civitatis Dublin falurem: againſt Ba- 
Cum Abel Ram de Civitat' Dublin Aldermannus nuper in Curia 7912 upon 
noſtra coram nobis apud the Kings Courts per Billam ſuam fine Breyi *2< Judg- 
noſtro ac per Judicium gjuidem Curiz recuperavit verſus Donatum yoo _—_ 
Obrian Armigerum & Elizabetham Obrian alias Grey uxorem f,.. zcainſt 
cjus tam quoddam debitum. oCtingent” librarum ſterling” quam tres them "to 
libras undecim ſolid” & ſex denar' confimilis monetz quz eidem make them 
Abel in eadem Curia noſtra coram- nobis adjudicat' fuer” pro both alike. 
dampnis quz ſuſtin' ram occaſione derentionis debiri .illius quam 
pro mil. & cuſtag' ſuis per ipſum circa feftam ſuam in hac parte 
apponit' unde convict” tunt f1cut noþbis conſtar de Recordo Exe- 
cutio tamen Judicij przd' adhuc reſtat faciend' prour ex infinue- 
ne ipſius Abel accepimus Unde nobis {upplicavit idem Abel fſibi de 
remedio ſuo congruo.in hac parte adhiberi &'nos volenres eidem A- 
bel fieri quod eſt juſtum-vobis prizcipitans qd” per probos & legales 
homines de Balliva veſtta Scire fac' /przfat', Donar' Obrian & Eli- 
zabethz uzor' ejus qd' fint coram nobis apud the Kings Conrts 
die Sabbati prox. poſt Quinden' San&ti Martini prox. futur ad 
oſtend' fi quid pro ſe habeant vel dicere ſciant quare praxd' Abel 
executionem ſuam verfus:cos de-debito & dampnis przd' habere 
non deber juxta vim formam & effeqtum; recuperationis! prad* fi 
ſibi videric-expediri &ulrerius factur' & receprur' qqd' Curia noſtra 
coram nobis de eo adtunc &-ibidemconfideraverit in hac parte Er. 
habeatis ibi tunc nomina corum p quos eis Scire fac' Et hoc Breve 
Teſte Roberto Booth Mil ap ? the Kings Courts ſexto die No- 
vembris Anno Regni noſtri triceſimo fecundo. + | 


. Cuppaidge; Savage & Rives. 


Infranominat” Donat' & Elizabetha :inihil -habent aut corum al- ge; 
ter habet in Balliva noſtra per quod eis aut eorum alteri Scire 
fac. poſſumus neg; ſuir nec ecorumahter eft invenr' in eademy- Sic 
reſpond' Johannes Coyhe' & Samuel Walton Armig' Vic. 


Carolus Secundus Dei-gtatia. Anglizz Scotize Franciz & Hibet-.4/;as Scire 
niz Rex Fidei Defenfor &c. Vie. Com' Civitatis' Doblin falutem- Fac. 
Cum Abel Ram de Civitate Dublin 'Aldermannus muper in Curia 
noſtra coram nobis apud::the Kings: Cones per Bitlam fine Brevi 
noltro & per Judicium'tjuſdem Curiz:recuperavir'verſas Donatum- 

Obrian' Anmigerum & Elizabethan Obriar' alias Grey uxorem ejus 

rani quoddam debicum 'oRtingenr”- 'libr{ fterting!” quam ' tres libras) 
underim ſolid” & ſex deny -confimitis monert qux cidem Abetin- 
in eafem Curja noſtra covam nobis-kdjudicar: fucr' -pro dampnis: 
ſuis quz fuſtin' ram” eccafione derentionis debiri1illivs-quam _» 
& 1h Nut. 
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miſ.. & cuſtag” ſuis per ipſum circa ſeam 1ſuam in hac«parte ap- 
:. poſit! unde: convict” ſunt - ficut nobis conftart de Recordo Executio 
ramen Judicii-przd' adhuc reſtar faciend' put ex infinuatione ipſius 
Abel accepimus : Unde nobis ſupplicavit idem Abel fibi de remedio 
ſuo congruo in-hac parte adhiberi & nos volentes eidem Abel fieri 
quod eſt juſtum vobis przcipimus ſicut alias vobis preceperimus 
qd' per probos & legales homines de Balliva veſtra Scire fac. prz- 
fat' Donar Obrian & Elizaberhz uxor' ejus qd' ſint coram nobis 
apud the Kings Conrts die Mercurii prox. poſt Octab. Sancti Hilla- 
rii prox. futur' ad oſtend' fi quid pro ſe habeant vel dicere ſci- 
ant quare przd' Abel executionem ſuam verſus eos de debito 
& dampnis przd. habere non deber juxta vim formam & effetum 
recuperationis przd. f1 ſibi viderit expediri & ulterius faCtur' & 
receptur” quod Curia noſtra coram nobis de eo adrunc & ibidem 
conf. in hac parte Er habeas ibi runc nomina corum per quos cis 
Scire fec. Er hoc breve Teſte Robero Booth Mil. apud the Kings 


Courts vicelimo. otavo die Novembris Anno Regni' noſtri trice- 
ſimo ſecundo. i 


——_— ——_R 


Cuppaidge, Savage & Ryves. 


Reomen. Infranominat' Donar' & Elizabetha nihil: habent aut eorum alter 
haber in balliva: noſtra per quod eis :aureorum- alteri Scire Fac: 
poſſumus ney; ſunt nec eorum alter eſt invent.in eadem Sic reſpond' 
Johannes Coyne & Samuel Walton Armiger* Vic. . - * 

| Record adjudication' execufion' ſuper prad.: breve de Scire 
Fac" ult' mentionar. br Ut , 

Placita coram Domino Rege apud the Kings Courts de Termino 

ſchx Anno: Regm Domini 'Caroli Secundi Dei gratia Angliz 

Scotiz Franciz & Hiberniz Regis Fidei Defenſoris &c. xicoiins 

\tertio * Tcſt. Willielmo Davis Mil Savage & Ryves. 

The Entry _ Pominus Rex mandavir Vie'- Com' Civitat” Dublin Breve ſuum 

of the Scize Clauſum in hec verba f{.Carolus Secundus Dei gratia Angliz Scotiz 

F ac. Franciz Hiberniz Rex Fidei Defenſor &c. Vic Com.Civitat.Dublin 
Salurem Cum Abel Ram de Civitate Dubliri Aldermannus nuper in 
Curia noſtra coram nobis apud the Kings Conrts per Billam ſine Brevi 
noſtro ac per. Judicium ejuidem Curiz recuperavit verſus - Donatum 
Obrian-Armigerum- & Elizahetham Obrian alias Grey uxorem-cjus 
tam quoddam debitum octingent. librarum ſterling. quam treslibr. 
undecim ſolid. & ſex denari .confimilis monerz qui ejzdem/ Abelin 
cadem Curia noſtra coram nobis adjudicar':fucr pro dampnis ſuis 
quz ſuſtin' ram - occafione- detenitionis .dehiei illius. quam pro maſ. & 
cuſtag' ſuis pet. ipſum circa. ſeam ſuam: in hac parte -appoſit” 
unde convict. ſfunx Gicut nobis conſtat,de: Recordo Executio 'ta- 

men 


The Placita Pa 
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men Judicit prxd. adhuc reſtat faciend' prout ex inſinuatione ipfiug 

Abel accepimus Unde nobis ſupplicavit idem Abel Gbi de remed' 

luo congruo in hac parte adhuberi & nos volentes eidem Abel ficri 
quod eſt juſtum vobis przcipimus qd. per probos & legales homi- 
nes Balliva yeltra Scire Fac roges Donat Obrian & Elizaberhz 
uxori ejus qd' fint coram nobis apud the Kings Courts die Sabbati 
prox, poſt QHGrR. Sancti Martini prox. futur” ad oftend' 
quid pro ſe habeant vel dicere fſciant quare przd' Abel executio- 
nem ſuam verſus eos de debito, & dampnis prxd' habere non deber 
Juxta formam & effectum recyperationis prxd. fi fibj viderit ex- 
pediri & ulterius factur & receprur' quod Curia noſtra coram no- 
bis adtunc & ibidem de eo conf, in hac parte Er habeatis ibi tunc 
nomina corum per quos eis gcire fec. Et hoc Breye Teſte Ro- 
berto Booth Mil' apud the Kings Courts ſexto dic Noyembris Anno 
Regni noftri triceſimo ſecundo, . i pe 

Ad quem diem coram Domino Rege apud the Kirgs Courts ven "PREY 

pred” Abel in propria perſona ſua & Vic. videlicet Johannes Coyne : 
& Samuel Walton Armigeri retorn' qd'. pred' Donar Obrian & E- 
lizaberha uxqr ejus nihil babucr” jn Balliva ſua per quod eis Scirec 
fac. potuiſſent neq; fuer invent” jn gadem & przd' Donar' & Eli- 
Zabetha non ven' Ideo ficut alias przcepr' fuit ciſdem Vic. qq' per 
probos &c. Scire fac. prxfat. Donat' & Elizaberhz quod eſlent co- _ ma 
ram Domino Rege apud the Kings Courts die Mercurii prox.- poſt "x ne 
Octab. Santi Hillarii ad oftend' in forma prxd' fi. &c. Er ulte- © * 
rius &c. Idem dies dar” eſt przfar Ahel ibidem &c. 
Ad quemdiem coram didto, Domino Rege apud the Kings Courts 
ven' prxd* Abel per prxd.Fauſtinym Cuppaidge Attornatum ſuum & 
przfar Vic' ut prius retorn' qd przd Donar' & Elizabetha nihil 
dro in Balliva ſua per quod eis Scire fac. potwiſlent neq; fuer” | 
invent” in eadem & przd. Abel oprtulirt 1e quarto die placitz verſus The Def:n- 
przxfat. Donatum & Elizabetham Ex ſuper hoc idem Donar' & Elj- dants ap- 
Zabetha per Henricum Daniel. Attornarum ſuum yen' & dicunt gd' pear, and 

rfat' Abel executionem verlus cos de debito & dampnis przd' mow. that 
Faber non debet quia dic. qd' przd* Abel infra unum annum poſt 7"* *"00Y 
recuperationem przd' proſecut' fuit Breve Domini modo Regis 2d- (he Jude: 
runc Vic' Com' Civitatis Dublin, dire&' de Fieri fac. de bonis & ment was 
catallis przfar Donati & Elizabethz debir' & dampn' przd' & qd' levied upon 
il haberent hic in Curia die Mercuru prox. poſt Quinden' Paſchz a Fi. Fa. 
prox, poſt recuperationem debiti & dampn prad' ad reddend' 
przfat Abel Ram pro debito & dampuis pred” & dicunt qd” jidem 
Vic. virtute cjuſdem Brevis apud Civitatem Dublin. in Parochia 
Santi Michaelis Archangeli an Warda Santi Michaelis iy Com 
guſdem Civitatis fecer' & levaver debicum & dampna prad. de 
bonis & carallis ipſorum Donar & Elizathz Ex hoc parati ſunr 


verificare 
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verificare unde petunt Judicium f1 prxdictus Abel executionem 
ſuam de debito & dampnis predict, verſus cos iterum habere de- 
bear &c. | 
Relifta Ve» Poſtea ſcilicer die Sabbarti'prox. poſt Craſtin' Aſcentionis Do- 
reficationis. mini iſto eodem Termino coram dicto Domino Rege apud he 
Kings Courts ven' partes przd* per Atornatos ſuos prad' Er ſuper 
hoc iidem Donatus & Elizabetha per Attornatum ſuum pred” re- 
li& per eos prior verification' per ipſos in forma prxd* ſuperius 
placitat' dicunt qd ipſi non poſſunt dedicere quin przd' Abel 
Judgment executionem ſuam verſus eos' de debito & dampnis mil. & cuſtag' 
| thereupon. yrzd. yirtute recuperationis -prxd. habere debeat Ideo conſiderat 
eſt qq' praxd' Abel habeat: Executionem ſuam verſus przfat Do- 
natum & Elizabetham de debito- mif. '& cuſtag' prxd' juxta vim 
formam & effetum recuperationis przxd'' &c. Super quo praxd' 
Donar ut prius, dic' qd in Record' & proceſl. przd' necnon in 
adjucatione recuperation' przd' manifeſte eſt erratum allegando 
The Plain- Errores przd. per ipſum ſuperius allegar' ac petit qd. Judicium przd' 
tiff counts ob Errores ill' & al' in Record” & proceſl. przd. exiſten. tevocetur 
upon his adnullerur & penitus pro nullo habeatur ac qd" idem Donat ad 
Errors. omnia quz ipſe occaſione Judicii przd' amifit reſtituatur quodq; 
przd' Abel ad Errores prxd. rejungerct. 


The Defen- Er ſuperinde przd. Abel dicir qd. nec in Record. & proceſl. pred. 


dant in nec in redditione Judicii przxd* nec in adjudicatione executionis ſu- 
the Errors per Judic' illud in ullo eſt erratum Er per ſimiliter qd" Curia didti 
pleads i= Dj. Regis nunc'hic procedat'tam ad examinationem tam Record” & 
Nullo eft er- proceſl. prad. quam materias przd' ſuperius pro errore aſſignat' & qd 
"RONIeS Judic* przd. in omnibus affirmetur Sed quia Curia dicti Dni. Re- 
Continu- gis nunc hic de Judicio ſuo de & ſuper prxmiſſis reddend* nondum 
ances. adviſatur dies inde dar eſt partibus przd' coram Domino Rege 

uſque in Octab. Santi Hillarii ubicunque &c. de Judicio ſuo de & 


ſuper premiſſis audiend' eo qd" Curia difti Domini Regis nunc 


hic inde nondum &c. Ad quem diem coram Domino Rege apud 


Weſtm. ven' partes pracd. per Attornatos ſuos przxd. Sed quia Curia 
di&t Dni. Regis nunc hic de Judicio de & ſuper praxmiſſis reddend? 
nondum adyifatur dies inde dat” eſt partibus przd* coram Domino 
Rege uſque a die Paſchz in quindecim dies ubicunque &c. de Ju- 
dicio ſuo inde audiend' eo qq* Curia difti Domini nunc hic inde 
nondum &c. Ad quem diem coram Domino Rege apud Weſtm' 
ven' partes przd” per Attornatos ſuos przd' Sed quia Curia didti 
Domini Regis nunc hic de Judicio fuo de & ſuper pramiſlis red- 
dend' nondum advifſatur dies inde dat' eſt partibus przd' coram Do- 
mino Rege uſque in Craſtino Sanz Trinitatis ubicunq; &c. de 
Judicio ſuo inde audiend* eo qqd' Curia didti Domini Regis nunc 
hic inde nondum &c, Ad quem diem coram Domino Rege 
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Weſtm. ven' partes prad' per Attornatos ſuos pred” fed quia Curia 

dicti Domini Regis.nunc hic de Judicio ſuo de & ſuper” prxmilſlis 
reddend* nondum advifatur dies inde dat. eſt partibus przd' coram 
Domino Rege uſque a die Sancti Michaelis in tres Septimanas u- 
bicunque &c. de Judicio ſuo inde audiend” co qq' Curia dicti Do- 

mini Regis nunc hic inde nondum &c. Ad quem diem coram Do- 

mino Rege apud Weltm.yen' partes przd' per Attorn' ſuos pred' ſed 

quia Curia diqti Domini Regis nunc hic de Judicio tuo de & 

luper przmill. reddend* nondum adviſatur dies :inde dar” eſt par- | 
tibus prazd' cotam- Domino Rege uſq; in Octab.  Sancti Hillarij 
ubicunq; &c. de Judicio ſuo inde audiend* eo qd' Curia dicti Do- 

mini Regts"nunc hic inde nondum &c. Poſtea icylicet a die Paſchz 

in quindecim dies extunc prox. fequen' uſque' quem diem Re- 
cord”. & [proce], prxdict. antea remanen' fine : die_virtute cujuſ- The Pro- 
dam A& Parliamenti confect apud Weſtm' . decimo tertio die <*b dilcon- 
Februarii Anno Regni Domini Willelmi & Dominzx Mariz nunc _ op 
Regis: & Reginz Angliz &c. primo revivificat';continuart' & ad- At ph” Bd 
Jornat” fuit coram dicto Domino Rege & dicta' Domina Regina j;ament. 
Willielmo & Maria apud Weſtm' ven' partes przd. per Attorna- Star. 1 /. 
tos ſuos prxd. ſed quia Curia dit Domini Regis & Dominz Re- & M. 
ginz nunc hic de Judicio ſuo de & ſuper pramilſl. reddend* non- | 
dum advilatur dies inde dar' eſt partibus przd. coram Domino 

Rege & Domina Regina ulſq; a die Paſchz in tres Septimanas ubi- 2 
cunq; &c. de Judicio ſuo inde audiend' eo q* Curia di&t' Domini Coemint- 
Regis & Dominz Reginz nunc hic inde nondum &c. Ad quem A 
diem coram Dno. Rege & Dna. Regina apud Weſtm' vener* partes 

prxd. per Attornatos ſuos prexd' ſuper quo viſis & per Cur' diti Do- 

mini Regis & Dominz Reginz nunc hic plenius intellet' omnibus 

& ſingulis przxmill. Hare? examinat” & inſpect ram Record. 

& | nog pred. ac Judic' & adjudication' executionis fuper eiſdem 

reddit” quam prxd. cauſas & materias per przd Donatum Obrian 

ſuperius pro Error” aſſign' videtur Curiz Domini Regis & Domi- 

nz Reginz nunc hic qd' nec in Record' & proceſl. przdi&' nec 

in redditione Judicy przdi&t' & adjudicatione executionis ſuper- 

inde in ullo eſt errat' ac qq' Record” ill in nullo vitiolum aut 
defeQtivum exiſtit Ideo conſiderat' eſt qd' Judicium pred” & ad- Judgment 
judication' executionis ſuperinde'in omnibus affirmetur ac in omni affirmed. 
ſuo robore ſtet & effe&tu dit” cauſis & materiis ſuperius pro Er- 

ror? aſſign in aliquo non obſtante Er ulterius per Cur. Domini 

Regis & Dominz Reginz nunc hic conf. eſt qd' predict Abel 

Ram recuperet verſus przfatum Donatum Obrian octodecim libras 

eidem Abel per Curiam Domini Regis & Dominz Reginz nunc 

hic ſecundum formam Statuti in hujuſmodi caſu edir' & provi. 

adjudicar pro mif. cuſtag” & dampn' ſuis quaz fuſtin' occaſione 
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dilationis executionis Judicij pradidt pratextu. proſecutionis prx- 
di&t Brevis de Errare Et qd" pradictus Abel habeat inde execu- 
tionem &c. C13 {7p 


Obrian verſus Ram. 


Whether a TRro2 toreverſe a Judgment given in Iceland, upon a Scire Fac. 
Sci. fa. will T", bzought againſt the Platntift in the Errozs, ſetting fozth, that 
lie again't Debt was bzought upon a Bond againſt Elizabeth Grey,and a Judg- 
7" 1" ment was thereupon obtained foz 800 1. dum ſola : That the ſatd 
after the Elizabeth afterwards intermarried with Py. Obrian : That a Scite 
death of Facias was bzought upon that Judgment againſt Þugband any 
the Wife, Wife, to ſhew cauſe why the Plaintiff ſhould not Have erecu- 
upon a tfon, That upon this Scire Facias there were two - Nichils re- 
Judgment turned, and thereupon Judgment was had againft Þusband and 
had againſt ralite. It reffed f02 a pear and a day and, then the Wiſe died, 
ſala, And the Plaimciff bzought a new Scire Fac. againſt the Þugband 
alone, to ſhew cauſe why he ſhould not have Execution upon the 

firſt Judgmont, 

The Defendant pleaded, that there was another Scire Fac. 
brought againſt Him and his TUife fo2 the (ame Cauſe, &c. And 
upon a Demurrer to this Plea, Judgment was given in-Ircland 
againſt him. | 

The Queſtion now was, whether this Scire Fa. will lye agatnſt 
the Dusband alone, after the death of his Wife, 


This Caſe was argued by My, Finch and V1, Pollexfen, that 
the Þugband was not chargable. 

Tt was admitted on all (des, that if a Feme ſole is indebted 
and marries, that an Action will ye againſt the Hugband and 
CUife, and he is lyable to the payment of her Debts. © 

Jt was agreed alſo, that if a Judgment be had againſt a 
Feme ſole, and ſhe marries, and afterwards dies, that the Þuſ- 
band is not chargable, becauſe her Debts befoze Coverture ſhall 
not charge him, unleſs recovered in her Life-time. 

Jn like manner no Debts which are due to her. dum ſola, 
ſhall go to the 'Hugband by virtue of the inter-marriage, if ſhe 
dye befoze thoſe are recovered, 3 but her Adminiſtrato2 will be 
entituled to them, which may be the Þugband, but then he hath 

: Roll Abr. A Right only as Adminiſtratoz, and the reaſon is, becauſe (uch 
3ST. Debts before they are recoverd are onlp choſes in Action. 

And from hence the Council did fnferr, that the Judgment in 
this Caſe againſt the Wife, dum ſola, did not charge the os. 

UN 
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Then the Queſtion will be, if the Hugband is not chargeable 
by the Dziginal Judgment, whether the Judgment on the Scire 
Fac. had not made an alteration, and charged him after the 
death of his Wie ? 49 

And as to that, ft was ſaid that this Judgment upon the 
Scire Fac. made no new charge, fo2 'tis only quod habeat exe- 
cutionem, &c. and carries the firſt Judgment no farther than 
it was befoze, fo2 tis introduced by the Sci. Fac: 

At the Common Law no, Execution could be had upon a 
Judgment after a year and a dap; and there was then no re- 
medy but to bzing an Action of Debt upon that Judgment. \ 

This Jnconvenience was remedfed by the Statute of Weſtm. W. 2. cap: 45. 
the 2. which gives a Scire Fac. upon the Judgment , to ſhew 
caute whp Execution ſhould not be had, which can be no moze 
than a liberty to take Execution upon the Dziginal Judgment, 

which cannot charge the Hugband in this caſe, becauſe 'tis only 
a conſequence of that Judgment, and creates nos new charge , 
fo2 aReleaſeof all Actions will diſcharge this award of Erecutton. ' 

But the Reaſons whp the oziginal Judgment ſhall not be car- 
tied farther by the Judgment in the Scire Fac. are as follow. 

r. By conſidering the nature of a Scire Fac. which lap not at 
the Common Law, but is given by the Statute in all perſo- 
ſonal Aqions; the wozds whereof are theſe, Viz. Obſervandum 2.1% 459: 
eſt de cxtero quod ea quz inveniuntur irrotulat, &c:; CN. 

Upon which wows it is evident, that the erecution of the 
firſt Judgment on Reco is all which is given by this Ac af- 
ter the year and day, and i takes off that bar which was in- 
curred by the lapſe of time, and gives a ſpeedy Execution of 
the Judgment recowded, I 

2. The 2oceedings upon a Scire Facias ſhew the ſame thing; 
fo? the Trit recites the firſt Judgment, and then demands the 


Defendant to ſhew cauſe why the Plaintiff ſhould- not have 
Execution thereon juxra vim formam & effectum recuperationis 


przd. but pays no new thing. 


3- A Scire Facias iS not an Dziginal but a Judicial TUrit 
which depends purely upon the firſt Judgment, and a TUrit of , roy. Av+. 
Erro2 ſuſpends the execution of both 3 ſo likewiſe if the D2igt- 777- el. 5. 
nal Judgment be reverſed, even a Judgment obtained upon a 7,,;-c: 
Scire Facias, will be reverſed in like manner. 

4- The Law doth not charge a Pan without an Appearance, 
but here is nonez and the Statute can never operate upon this 
Tale, becauſe that extends onlp to ſuch Judgments upon 
which there has been a Recovery 3 and here is nothing es: 
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2 Leon. 14. 
4 Leon. 186. 
15H. 7. 16. 


E contra, 


a_— 


vered upon this Scire Facias, fo2 tis only to-have Execution upon 
the firft Judgment. | , | 

Jf the Law ſhould be otherwiſe, this abſurdity would follow, 
Viz. There would be a Recovery without a Kecow ; fo2 the 
purp02t of the Scire Facias fg only to have Erecution accowding 
to the fozm and effec of the Reco, and the very Recozd it ſelf 
doth not charge the Pusband, 

Beſides, the firſt Judgment dfd charge the Lands of the T{life, 
which are ill lfable to ſatisfie the Debt 5 why therefoze mult the 
Lands of the Þusband be charged ? Cannot the Amniniſtrato? of 
the TUffe bring a TUrit of Erro2 to reverſe this Judgment 2 
and if it ſhould be reverſed , ſhall the Þugband pay the Debt, 
and the Adminiſirato2 of the Cite be reſtozed ? 


The Objections made by the Counctl on the other ſide againſt 
this Opinton were, viz. That if an Acion-of Debt will lite upon 
a Judgment fn a' Scire Facias, the Oziginal Judgment 18 by this 
means carried farther , fo2 without a new Recovery Debt w(ll 
not le ; and to pzove this there is and'Authozity in Firzherberr, 
where a Prior had Judgment fo2 an Annuity, and bzought a 
Scire Fac. upon that Judgment, againſt the Succeſſo2 of the par- 
ſon who was to pay it, and obtained* a Judgment upon that 
Scire Fac. to recover the arrearages , and afterwards bzought 
an Action of Debt upon the laſt Judgment, and the Book ſays 
fuit maintein. | 

There is another Caſe fn 2 Leon. where 'tis Held, that an 
Action of Debt will lye upon a Judgment in a Scire Facias, 
upon a Recognizance., 

CUhich DObfections may receive this Anſwer. 

Firſt, As to the Caſe in Firzherbert, 'tis admitted to be Law, 
but 'tis not an Authozity to be objected to this purpoſe, be- 
cauſe the firff Judgment fo2 the Annuity -charges the Ducceſ- 
ſo23 but the Oziginal Judgment fn this Caſe doth not charge 
the Þusband, ſo the Caſes are not parallel, 

The like anſwer may be given to the Caſe in Leonard, fo2 
a Recognizance is a Judgment fn it ſelf, and Debt will tte 
upon it without a Sci. Fa. upon that Judgment. 


But on the other ſive it was argued, that the award of ere- 
cution is abſolute againſt Pusband and Tlife ; fo2 'tis a Reco- 
very againſt both, whereas befoze it was only the Debt of the 
Ttiife , but now 'tis joynt againſ| the one as well as the 
other. _ 
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The Judgment upon the Sci. Fa. is a diſtin Action. 
Tt cannot be denied but that if a Woman be indebted and mare Bro. Av. cir. 
rieth, the PÞugband is chatgable during the Coverture, which ſhews _—_— ad Fe- 
that by the Barriage, he is become the pzincipal Creditoz. = HARE 
As to the Sci. Fa. tis true, at the Common Law, if a Yan 
had recovered in Oebt, and did not ſue fozth Execution with- 
in a year and a day, he muſt then bzing a new D2iginal, and the | ; 
Judgment thereon had been a new Recovery 3 but now a Sci. Fa. | {4.75 , 
is given by the Statute inſtead of an D2iginal 3 and therefoze a © * 
Judgment thereon ſhall alſo be a new Judgment 3 fo2 tho' tis a Ju:- 
Dictal CUirit yet 'tis fn the nature of -an Action, becauſe the Defen- 
dant may plead any matter in Bar of the Execution upon the 
firſt Judgment, and 'tis fo? this reaſon that a Releaſe of all Agi- ' !»*- 295» 
ons is a good bar to ft, | 
Beſides , an Action of Debt will lie upon a Judgment on a x9. Enc.193. 
Sci. Fa. which ſhews that 'tis an Acton, diſtinet from the Dyigi- 45-0": 186. 
nal, and upon ſuch a Judgment the Defendatit may be comit- 4 


' ted to Pdiſon ſeveral years afterwards without a new Sci. Fa. 


The Husband may have execution of a Judgment recovered by : Mod. Rep. 
him and HisUife, after the death of his TUite without a Sci. Fa. fo2 279 
the Judgment hath made it a pzoper Debt due to hin, and he 
alone may bzing an Action of Debt upon that Judgment, and 
it ſeems to be very reaſonable that he ſhould have the benefit of 
ſuch a Judgment and yet not be charged after the death of his 


_ when there hath been a Recovery againſt both in her life- 
time. 


This is like the Caſe where a Devaſtavir is returned againſt Moor 299. 
HPusband and TTitfe as Erecutrir, and a Judgment thereon quod ay ger 
querens habeat executionem de bonis propriis, the TUife dies, yet id. 337. 4 
the Husband ſhall be charged, fo2 the Oebt ts altered. 

Jf it Chould be otherwiſe this tnconventence would follow, that 
if the TUife ſhould die, the Pusband will poſſeſs himſelf of her wa 
Eſtate, and defraud the Creditos ; ſo that he takes her but not |). a. © 
cum onere. But the Law is otherwiſe, fo2 if a Feme being Leſſee 35". 
fo2 years doth marry, and the Rent is behind, and ſhe dies, the '*** © ** 
{usband ſhall be charged with the Kent arrear, becauſe he ts en:- 
tituled to the Jyofits of the Land by his marrtage. 

To which it was anſwered, that if a Ban ſhould marry an Ex- 
erecutrir, and then he and his TUife are ſued, and Judgment ob- 
tained againſt them to recover de bonis teſtatoris and thereup- 
on a Fi. Fa. is awarded to levie the Debt anv Damages, and 
the Sheriff returns a Devaſtavir, and then the TUife dies, the 
DHusband is not chargeable, becauſe the Judgment ts not p2o- 
perly agatnſt him, who is joyned only fo? contoznity 3 but if up- 


on 


tt 


190 Hill. 3 Jac. 1]. in Banco Regjs, 1687. 


[———— 


on the return of the Devaſtavit there had been an award of er- 
ecution De bonis proprus, that would have been a new Judgment, 
| and the old one De bonis teſtatoris had been diſcharged, and then 
: Kol. Abr. the Pugband muſt be charged fo2 the new wzong, Adjornarur. 

: Afterwards in x Will. & Mar. the Judgment was affirmed. 


Bowyer verſus Lenthal. 


 Palerent for op Ndebiratus Aſſumpſir quantum meruit ad inſimul computaſſer. 


ee %er & Tbe Plaintiff had a Judgment by vefault in the Court of 
Verdi, Common-Pleas, and a TUrit of Enquiry was bzought, and en- 
| tire Damages niven 3 and now the Defendant bzought a Tlrit 
of Erroz, and it was argued, that if any of the Pzomiſes be 
ill, Judgment ſhall be reverſed; the Erro2 now aſſigned was 
in the ſecond Pyzomile, Viz. That in ' conſideration that the 
Plaintiff would let the Defendant have Meat, Ozink and Lodg- 
ing, he pzomiſed to pay (0 much Quantum rationabiliter wale- 
rent, it (ould have been valebant at the time .of the Pzomiſe 


made, Scd non allocatur. So the Judgment was affirmed, 
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Wright C hief Faftice, 
Holloway 
Powel” ' pZaftices.. 
Aon 
Powis, Attorny General. 
Wm. Willams, Sollicitor General. 


O TA, Wedneſday May 2. bakcp the firſt day of this 
Term, Sir Bartholomew Shower Recorder of London, Was 
called within the Bar. 


N 


j an Adion of Covenant which was to make ſuch an Aſſign- Covenane 
ment to the Plaintiff, accozding to an Agreement made be- © make an 


Heyward verſus Suppie. 


tween him and the Defendant as Council ſhould direc and ad- A_—_— 
viſe, and foz non-perfo2mance thereof this Agion was bzought 3 5 1100. 
the Defendant pleaded non eſt factum, and Judgment was obtain- ,j«, 
ed againſt him. 

Upon which a TUrit of Erro2 was bzought, and the common 
Erro2 aſſgned, Jt was objected that the Plaintiffs Council ſhould 
gtve the advice becauſe he is the perſon intereſted. 


This Dbjection was anſwered by M2, Pollexten, who ſafd, 
that the Defendant had likewiſe an A... in this matter , fo2 
tis an advantage to him to make the Aſſignment that his Co- 
venant might be ſaved 3 'tis true, it had been otherwiſe if the Co- 
venant had been to make ſuch a Conveyance as Council _ 

advile 
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adviſe, fo2 then the perſon to whom the Covenant is made map 


chuſe whether he will have a Feofment, Releaſe, oz Confirma- 
tion, and then his Council*ſhould adviſe what ſozt of Convey- 
ance is p2oper. - N 
But here it is to make an Aſſigament, and ſuch as the Patties 
han. agreed on, i : | VESW \ a: 
© Co. 23 , If a Wan hold be bound to give- another ſuch 7 Reffde as 
Lambs Caſe. the Judge of the P2erogative Court, ſhall think fit, the perſon 
: Rol. Abr. who is {o bound;muſt} procure the Judge-to! diren'whad*Releaſe 
ONT ſhall be given, becauſe the Condition is foz his benefit, and he 
hath taken upon him to perfopm it at his Peril, | 
'Tis uſual foz Ben to have Council on both ſides, to put 
their Agreements into method z but in this Caſe it being left 
generally as Council ſhall direct, what realon can be given whp 
the Defendants Council ſhall not be fntended ; eſpecially when 
it ſeems by the penning of:;the Covenant he ſhall ? Foz an Aſ- 
ſignment is to be made as Council ſhall direct, and here being 
a Cerdict fo2 the Plaintiff, it muſt now be p2eſumed that the 


Defendants Council was firſt to give the advice, and then he was 
to make the Aſſignment. 


e i T 
E contra, E contra. Jt was argued, that firſt as to the Uerdiq, 'tis 
not materially objected in this Caſe , becauſe the Plea is non 
eſt factum, (a that nothing of the ſpecial matter could come tn 
Evidence. Y ry 
Now admitting this Covenant to be general, yet one of the 
Parties muſt make his choice of Council , befoze he can entitle 
himſelf to an Action. WT! 
All Deeds are taken accozding to the general intendment , 
and therefoze by this Covenant his Council is to adviſe to whom 
; Bulſt '-; the Aſſignment is to be made; fo2 if the Council of the De- 
* * fendant ſhould adviſe an inſuffictent Deed, - that would not have 
ſaved his Covenant, | | 
Befides, the Plaintiff hath not averred that Council did not 


adviſe, and therefoze the Defendant could not plead any thing 
but non eſt factum. Adjornarur. 


Anonymus 
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Anonymus. 


Pleint was (removed out of the Low Bayozs Court by Exceptions 
Habeas Corpus, the Return whereof was, that the City 2 # By- 
of London was an ancient City Jncozpozate , and that time <2 


out of mind there was a Cuſtom that the Portage and unla- 
ding of all Coals and Grain coming thither ſhould belong to 
the Mayor and Aldermen, ec. That there was a Cuſtom fo? 
them to regulate any Cuſtom within the City, &c. ah 

Then they ſet foxth an A&tof Common-Council, by which the 
Porters of Billingſgate were made a Fellowſhip, and that the 
Meeters of Cozn ſhould from time to time give notice to the 
Porters to unlade ſuch Com as ſhould arrive there, and that no 
Bargeman, not being Free of the ſaid Fellowſhip, ſhall unlade 
any ' Com upon the Foxfeiture of 20s. to be recovered in an 
Action bzought in the Mame of the Chamberlain, and that the 
Party offending ſhall have no Eſſoign or Wager of Law. 

Then they ſet fo2th the Judgment in the Quo Warranto, ann 
the re-grant, and that the Defendant not being of the ſaid Fel- 
lowſhip, did unlade one hundzed Quarters of Palt, &c. 


Serjeant Thompſon took many Exceptions to this By Law, 
but the moſt material were, 

I. Jt appears upon the Return, that the City of London 
bath afſumed an Authozity to create a Fellowſhip by Ac of Com- 
mon Council, which they cannot ; fo2 'tis a Pzerogative of the 
Crown ſo to do; and they have not averrevd oz ſhewed anp 
ſpecial Cuſtom to warrant ſuch an Authozity, 

2. They have made this By-Law too general, fo2 if a Yan 
ſhould carry and unlade his own Goods there, he. is. lyable to the 
Foxeiture, in which Cafe he ought to be excepted. 

3- This Act of Common Council pzohtbits Bargemen not 
being Free of the Fellowſhip of Porters, to' unlabe- any Coals 
02 Grain. arriving there, and thep have niot averred that the alt 


unladed dfd arrive, &c. (a thep have not purſued the wozds of 


4. They ſay in this Law, that the perſon offending ſhall have Godv. 107. 


no Eſſoign oz Wagerof Law, which'ts'a Paritamentary Power 
and ſuch-as: an inferiour Juriſdiction ought not to-afſume. Ad- 
Jornatur. ' penchfe ary erhoenchey: 


C c Beak 


"rr" 
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Beak verſus Thyrwhit. 


Whether Here was a Sentence in the Court of Admiralty, concetn- 
'Trover will ing the Ta of of a. Ship, and afterwards an Erecu- 
lie '-for a trix brought. anAkton of Trover and Converſion foz. the ſame. 


Ship after 
Sentence in The Defendant after an Imporlance pleads. that .at.the time 
for the Df the Conviiſſon'h he yas ervant to. King, Charles the Se- 
ſame Ship. COND, atid a Captain of of 4 r called the-Phicenix, . and 


that he wy ſeize t ea 2 pp fo the Governou? of the Eaſt-India 
Company, the rh on Hapng Qoiage to the Indies contrary 
't6 the K ng's Brom ay: c. 

And ag aT 


Wa "ore Ee ptions were taken.to this lea. 
vant Cet foith that he was,a. Servant to .the 
ſheve his Commiſſion to be a Captain of a 


= F arh 
0 Ck 
2] That'he (eized going to the Indies contrary to.the 
King s Propiviſh, Env Tath not let fozth the Pzohibition it ſelf, 


Jt was Argued by the Council contra. That it, may.be.aQue- 
ſtion whether this was ef _—_— fo2 which this Action is 


bought, fo2 LA, wn upon - the 2 OY the -Qefendaut might 
plead to the (ion of this vurt the Yitter being then'un- 
der the Cognizance of the A 


miralt 

"But as to the abtice df rg Plea ot material fo? t 
Defendant MON ſet fol A  Eorrng' the King's 1 NA 
Hibition'; 'þe hath ſhewed enc ian ths Court of Adnit- 
ralty.to a Jurfsdiction' of therefo2e this Court cau- 
not meddle w it my meth that he was'a Captain 


of'a Batii'y mak this Ship, &c. which.mu& be 
ffitended-tipon'th ft Sea ; Canverſion might afterwards 

 _ be upon the Land?” nal Tauſe ariſing uponithe Sea, 

Cro. Elz. 635. thall and 1 'F Ft yoo gh 3nd it habiug already 
reteived a' yet fo wp aig Ne ll not ggain be coutroverted 


it ah ' Actor or” 
: Keb. 185, '? The Cafe of 'X Fturchinfon was cited to this purpoſe, who 


kflled P2. ig in PO vga D cquijtted there-of- the 
Wit ers 1 Eh L wich Acqus Rial he: guoduces 
wh e by & u ourt; bing houh: 6 the Ring 


xbt-fram New- 


was very willing to have him tried here fo? that Fac 3 the conſi- 
deratton 


1990 


—_ APR 
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deration whereof he referred to the Judges, who all agreed, that 


he being already acquitted by their Law, could not be tryed again 
here, Adjornatur. X | 


Smith verſus Pierce: 


Special Uerdic was found in Eje&tment, the Subſtance of A Term 
which was, That Robert Basket was ſeized in Fee of the for years 
Lands in Queſtion, who by Till deviſed it to Philip Baskert and p>cagyy 
others foz 99 years, with power to grant Eſtates foz the payment * 2%. 
hf the Debts and Legacies of the Teſtatoz, the Rematnder in ne; the 
Tail to John Basket his Bother 3 but that if he gave Security Remainder 
to pay the (atv Debts and Legacies 02 ſhould pay the ſame within over in 
a time limited that then the Truſtees ſhould aſſign the Term to Tail, he in 
him, &c. . | Remainder 
John Basket entred after the death of his Bzother with the aſ- nw _ 
ſent of the ſaid Truſtees, and received the Pyofits, and patd all "4.22 


the Legacies and all the Debts but 18 1. _ fag 
The Jury find that John had Jfſue a Daughter only by his firft upon his 


Wife, after whoſe death he married another Woman, and levied Wite for 
a Fine, and made a Settlement in conſideration of that Yarriage lite and 
upon himſelf fo2 Life, and upon his 7Uife fo2 Life, with divers 9ics, the | 
Remainders over ; that he died without Jfſue by his ſecond Wife, *''* _ 
who entred, and five years were paſt without any claim, &c. on or" 


* And now the Heir at Law in the name of the Truſtees bzought Mn ws 
this Acton, 


| whether 
The Queſtions were, this Term 
r. (Uhether the Term fo2 99 years thus deviſed to the Truſtees is barred by 
was bound by this Fine and Nonclaim o2 not ? the Fine 
2. Whether it was diveſted and turned to a Right at the time _ Non- 
of the Fine levied ? ws 


Fo2 if it was not, then the Fine could not operate upon it. 

Jt was agreed that as a Diſſeiſin is to a. Freehold, ſo is a 

diveſting to a Term, and that a Fine and Non-clatm is no Barr, 

but where the Party at the time of the levying thereof had a Till 

- _ and when the Eſtate of which 'tis levyed is turned to a 
ight. 

That in the Caſe at the Barr the Entrp of John Basket was 
to2tious, becauſe the legal Eſtate was ſtill in the Truſtees. 

Put if he had gained any Right by his Entry 'tis only a Te- 
nancy. at Will to them, fo2 they took notice of the Deviſe, and 
he entred by their conſent ; and ſuch a Right is not aſſignable, 
and then a Fine levyed is no Barr, 


C32 To 
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> By. 66 To pwve this, Margaret Prodger's Caſe was cited, where the 
 _* the Lod granted a Copyhold to John, Elizabeth and Mary fo 
their Lives, and afterwards by Deed enrolled fold the Land to 
John in Fee, and levyed a Ffne to him and his Heirs, &c. and 
five years paſſed without any Claim z John dyed, his Son entren 
and levyed another Fine to Truſtees to the uſe of himſelf and 
Margaret his TUife fo2 Lite, the Remainder to his own right 
Hetrs ; the Doh died and his Cife ſurvived, who having a Free- 
hold fo2 Life diſfrafned, and the Þusband of Elizabeth bzought a 
Replevin : Jt was adjudged that this Fine and Nonclatm div nor 
barr thoſe fin Remainder, becaſe the Bargain and Dale to John did 
not diveft their Eſtate and turn it toa Right ; fo? the Lozd did what 
he might do, any John accepted what.he might lawfully take, who 
being tn poſſeſſion by virtue of a particular Eſtate fo2 Life, could 
not by this acceptance diveſt the Eſtate of her who had the Free- 
hold ; and the Ffne and Nonclaim could not do it ; foz to what 
purpoſe ſhould he make any Claim when he was in actual poſſeſſion 
of the thing to be demanvev ? And he who is (s in poſſeſſion need 
not make any Claim either to avoid a Fine 02 a collateral War: 
Now though at the Common Law there muſt be Livery and 
mT Seiſin to create an Eſtate of Frechold, pet any thing is ſufficient 
Caſe. to make an Eſtate at Will, tn which neither the Jnherftance 02 
the Title of the Land is concerned, and therefoze a Fine levyed 
by ſuch a Tenant is no Barr. 
| 'Tis true, ff-a Leaſe be made fo2 an hund2ed years fn Truſt 
pro av gy to attend the Jnheritance, and Ceſtuy que Truſt continues in 
Barns. poſſeſſion, and deviſes to another fo2 fifty years, and levies a Fine 
and the five years paſs without Clatm, he being ſtill in pofſeſſion 
after the firſt Leaſe made is thereby become Tenanr ar Will ; 
and by making the ſecond Leaſe, the other {is diveſted and-turned 
to a Right, though he was not a Diſſeiſo2, and ſo *tis barred by 
the Fine, becauſe the Ceſtuy que Truſt of the term of one hun- 
ded years, was alſo Dwner of the Jnheritance. | 
But in the Caſe at the Barr John ſhall not be a Diſſeiſor but 
at the Eleafon of the Truſtees of the Term of 99 years, to 
pzove which there are many Authozities in the Books. 
Latch. 53. As if Tenant at Will make a Leaſe fo2 years and the Leffee 
D Long. vor: enters, 'tis not a Diſleiſ1n, but at the Election of him- who hath 
Lit. Set. 553. the Freehold, and even in fuch Caſe if the Tenant of the Free: 
hold ſhould make a Gzant of the Land 'tis good, though not made 
Upon the Land it ſelf, fo2 he ſhall not be taken to be-out of pot: 
ſeſſion but at his own Election, 


_— 


'Tis 
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'Tis like the common Caſe of a Woxtgagee fo2 pears 'where 
the Yoztgago? continues in poſſeſſion twenty years afterwards, 
and pays the Jntereſt, and in that time hath mave Leaſes 
levyed a Fine, this ſhall not barr the Yoztgagee, fo2 the?'MPo!t- 
gago? is but Tenant at Till to Him. 

\ The Truſtees need not make any claim fit this Caſe, becauſe 
there was no tranſmutation of the poſſeſſion, fo they could take 
no notice of the Fine. | 

'Tis true, John Basket entred by their conſent, but fill as 
Tenant at Will to them 3 and the As done by him after his En- 
tty will not diveſt this Term, fo2 though he ntade a Bargain and 
Sale of the Lands, yet nothing will pals thereby but what of 
tight ought to paſs. - 

Þe likewiſe demiſed the Lands to Unvertenants fo? years, but 
tis not found, that they entred ; but abmitting thep dtd enter, 
pet that could not diſplace this Term, fo theſe Tenants clatmev 
no moze than foz one 02 two years and made no p2ecence to the 
whole Term. 

- But if by either of theſe Acts the Term ſhould be diveſted ; yet 
=> it muſt be at the election of thoſe who have the Intereſt py. s;, 5: 
| of I73- 

The Caſe of * Blunden and Baugh which is grounded upon * c:o.car 30: 
Littleron's Text Sea. 588. is an Authoztty to this purpoſe, which » Rol. Abr. 
was, The Father was Terart in Tail and his Son was Tenant at ”m 
W:ll, who made a Leaſe for years, then both Father and Son join 
in a Fine to the uſe of the Son for Life and to Elzzabeth his. 

Wife for Life, the Remainder to the Heirs Males of the Body of 
the Son, who died without Iſſue Male ; the Leſſee being in poſ- 
ſeſſion made a Conveyance of the Eſtate by Bargain and Sale to 
Charles Lord Effingham, who was Son and Heir of the Tenant in 
Tail, who made a Leaſe to the Plaintiff who was ouſted by the 
Defendant Blizabeth, | 

The Queſtion in which Caſe was, whether by the Entry of 
the Son, who was Tenant at Will, and his making of this Leaſe 
the Father was difſeiſed of the Freehold? And it was held not, 
fo? it was found fn that Uervia that he occupying at Till, and 
entring by his Fathers Aſſent the Leaſe was aiſo intended to be 
made by his Alſent, 


-But on the other ſide it was ſaid that this Fine was a Bart by F. contra, 
the expreſs /calows of the'Statute of H. 7. which ercluves in 
all Caſes but where there is Fraud o2 the perſon is fticapable, oz 4 '* 7- © 24: 
where the Right co be bavred is not diveſted, 


Tn 
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Jn this Caſe John Basker had an Jntereſt and pzeſent Right, 

and though it be cloſed with a Truſt, yet that will not make any 

Cro. Car. 550. LI. Pere is no Fraud, fo? the Fine was levyed by Tenant in 

10 Co. 56. Tail in poſſeſſion 3 but if there had been Fraud it ought to be 
found, otherwiſe ft ſhall not be pzeſumed, 

This is not like Blunden's Caſe, fo2 there the Son was Tenant 


- "4h but *tis not found by this Uerdic that John occupied ar 
ll, 
There fs no difference between this Term and a Truſt of a 
Term to attend the Jnheritance, whoſe Jntereſt ſhall be barren 
by ſuch a Fine and Nonclaim, becauſe the Truſt is included in the 
Fine, and therefoze the Truſtees not making of their Claim with- 
in the five years are fo2 ever ercluded, 
It cannot be denfed but a Term fo2 years is ſuch an Jntereſf 
"OP which map be barred by Fine, 'tis Saffin's Cale expefly; which was 
7-477” aLeaſe foz years to commence in fururo after a Leaſe then in 
being ſhould be determined 3 the firſt Leaſe ended ; the ſecond Leſ- 
ſee did not enter, but the Reverſioner did, and made a Feoffment, 
and levyed a Fine and five years paſſed without Entry o2 Claim 
by the ſecond Leſſee 3 it was adjudged that this Fine was a Barr 
to him, fo2 when his future Jntereſt commenced, thert and not 
befoze he had ſuch a p2eſent Jntereſt fn the Land, which might 
be diveſted, and turned to a Right. 

' To which it was anſwered, that this differs from Saffin's Caſe, 
which was an intereſſe Termini, and the Caſe of Alporr which was 
an Erecutozy Devile. 

Jf John Basker had ſtill continued in Poſſeſſion, it might have 
altred the Caſe, but he died, and his TUife entred, and then 
the five years paſſed without any Claim, Acjournatur. 


| Evans verſus Crocker. 


In Ejed- A Special Uerdict in Ejectment /was. found in Ireland, and 
— OR Judgment given there fo2 the Plaintiff; and now a Writ 
the Entry Of Errour was bought [tn this Court,' and the Common Erroz 
ſeems to be aſſigned. The Objection was to the Declaration, which was, 


before the That the Platntiff declared upon a Demiſe made 12 Junii, &c. 
Title, yet Habendum a prexdifto duodecimo die Junjj (which muſtbe the x 3th 
the 0c: Dap of the ſame Ponth) uſg; &c. virrure cujus quidem dimiſſionis 
hc he entre, &c. and that the Oefendant, poſtea ſcilicer.codem duo- 
decimo die Junij, Did eject him, &c. So that it appears upon 
the Face of the Declaration that the Defendant entred befoe the 


Platntiff 
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Plaintiff had a. Title 3 foz the Leaſe commenced on the 23th of 


June, and: the Entry'was on the 12th'of' that 'Morith. 


— 


And it was ſaid that this agrees with a fozmer Reſolutfon ft $iderfn 8. 
this Court where the: Leaſe: was*mave the 24th of June foz five * ©*: 95 


pears: Habendum a die datus, which muſt 'be the 25rh by 'vertue 


whereof the-]laintiff entred,.'and that the Defendant poſtea ſci- 


licet 24th Junij Dili eject him, which muſt -be befoze the commente- 
ment of the :Leaſe, | 


Curia. -The Platntiff entredi as a 'Difſeifoz by' his -own thew- 
ing, and thereupon Judgment was reverſed. 


Rex verſus Kingſmull. 


UO Warranto ;agatnſt 'the Defendant 'to-ſhew catiſe why 
, he executed the Office of -a'' Baylift of the Hundred gf 
Barnſtaple. 


The Defendant-pleaded that -the-faſo Hundzed was an ancierir 
Hundred, and that the Office of 'Bayliff-was an ancient Office,and 
that the Þundzed Court was -an-ancient Court 'hetd from thzce 
Teeks to thixe TWeeks befoze the Steward thereof ; that the 


Return of CUrits bas an ancient Liberry and Franchiſe which vin 
belong to the ſaid Bayliff ; tar King Charles 1. was ſeized of 
the ſaid Franchiſe jure Coronz fn Fee, who by Letters Patents 


dated, &c. did grant the ſame to -oRe North, Faberdum the ſaid 
Hundred to him and.Hts Þeirs, and that bp feveral meine Afſign- 
ments i came to, and was- veffed inthe Oefetrwant, and (o he 
juſtified:to have Retorna Brevium. Pl 

To this Plea the Platntiff vemurted. 


and fa2 the King it was arguev, that this Claim was not 
[106 +. | . | 
Firf;as to the manner of the Gzant as tis here pleaded, viz. 


Grant of 
an Hun- 
dred, where 
good, Oc. 


that the King was ſeized in Fee, &c. and that he ntanted the | 


Franchiſe  Habendum the {aid Hutidred. 
- Thatſuch a Gzant can never incluve the Þtmd2ed, foz nothing 
can paſs in the Habendum, but what was mentioned in the JÞ2e- 


2. The Defenvane-hath verived a-Title front the Crowitt to 
this Difice. of a Bapliff, which muſk be either by Gratit oz Pte- 


Jt 
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{t cannot be by Gzant, f fod'tis a Queſtion whether the Þund2ed 
Court can now be ſeparated-from the County Court ; it hath been 
derivative from-it in foamer times when the Sheriffs did let thoſe 
Þundeeds to farm to ſeveral-perſons who put fn Baylifts errant 
to the great oppreſſion of the People, which was the occaſion of 

TY the making of the Statute of Ed. 3. by which ſuch Pundzeds 
+7.” were united and rejoyned to: the Counties, as to the Bailiwicks 
thereof, except ſuch as were then granted in Fee by the King 02 
his Anceſtozs. 

Now theſe Þund2zeds were uſually granted to Abbots and other 
"1 religious perſons, and their Poſſeſſtons coming afterwards- to 
314% 7 the King by the diſſolution of their Abbies anv Wonaſteries are 

now merged in the Crown, and cannot be regranted after the 
making of that Statute. 


And as the Defendant cannot have a Title by G2ant, ſo he hath 
not peſcribed to have this Dffice 3 'tis true, the Plea- ſets forth 
that 'tis an ancient Dffice, but that-is not a Pzeſcription but a 
bare Averment of its Antiquity. 

14 H. 4. 9. WBut admitting he had —_—_ {t by wap of Preſcription, he 

could .not vo.it by a. Que Eſtate to have Retorna Brevium. 

A man cannot pyeſerive to-have Connizance of Pleas in an 
Dundzed Court, he may in a County. Palatine, becauſe. tis of a 
mired Jurisdicton, 


AbbotdeStra= Feither can he pzeſcribe to have Return of the Ring's TUrits, 
ta Marcell=. Hhecauſe they are matter of —__ | 


4 Inſt. 267. 


F contra, Dere is a good Title pleaded. 


Jt was never yet ,denied--but that the King may: be: .ſetzed {tt 
Fee of an Þundzed, and: that be - may grant . Retoriia' Brevium z 
:4E. 3. c.9. the Statutes are plain in it, fq2. otherwiſe how came any- Los 
to have Hundzeds in Fee, but hy the Kings Qzants'2 - | 
And 'tis as plain that Þundzevs may be divided from the 
\E.:.c. 1; County 3 foz elſeto what purpoſe was the:Statute '08 Lincoln 
made, which adjoins Hund2ceds and Wlapentakes to the Counties, 
and p2ovides that they ſhall-never be (eparared ga, 4his ſhews 
that they were divided-at that time, - ©: 
The Dbjections which have been made-are; viz. That: the De- 


fendant cannot.have a Title to this, Difice by Gant, and'he hath 
not made any Peeſcription to it, 611% 


E | I ri] 1 


The Reaſons given why he could not have it by Gzant- were, 


becauſe ancient Þundzeds which. were united:to the. Tounties by 


the Statute of Ed. 3. could never afterwards. be divided. from 


them by any G2ant of the King, and thoſe which were. excepted 
in that Statute, as being granted in Fee by the King o2 his 


Anceſto29s, 
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Anceſtons, when they come. again tothe Crown-cannot be tegrant- 
ev, becauſe they are merger in it-' 
Jn anſwer to whtch it was: ſat that ſuch: ancient Liberties, 
which were created by the Crown and did fiib by the King's 
Ozant befoze the. Statute of Ed. 3. when afterwards they came 
to the King were: not merged, but remained a diltinct "Mtereft 
in him. 
The Þunded of, Gartree in the County of Leiceſter was ſich Cole verſus 
it was an ancient Þuatyed and\granted by Ed:'2. to Rent 
John Sedingron, not. itz Fee, pig pee fs this 
Gant was long befoze the making of the Statute of: E 
yet afterwards this very Pundzed. was granted to ſeverat- jt 
perſons by the lſuceeding Kings of England, which fhews it 
merged in the Crown, when it came to the 
The. other Dbjection was, that Retorna Broyim doth- hot lie 
in Peeſcription, t Jiang 
Now as to that; though it be truxzthat nq Title by Prelcfix tot 
can be made to fuch. Franchiſes and: Liberties. which cannot be 
ſeized as foxfeited: befoza the cauſe-of Foxfetture appears on Re- 
co2d, becauſe Pyeſcription being an Uſage in pais doth not ex- 
tend to ſuch things: which cannot be had withour'matter of 'Re- |, _ 
cod 2. Yet mp Low Coke: is: cleax-that a'good Title may be © * ® 
made ta hold Pleas, Leets; PUNDIeds, Cee. wt Pelcripteon only 


without Yatter of -Recowd. 


But notwithſtanding what was. faid to maintam this- Plea 
Judgment was given againft the Octet, 


\ Rex verſus Griffch 


ÞE Defendant was conviced of Manſlaughter at the Indiatmene 
Old-Bayly, and the Reco being-removed into this Court for Murder, 
by Certiorari he pleaded his Pardon, and hav Hivgment Quod *< Party 
eat inde fine die. = _ 
But being once convicted the Dean and Chapter of Weſtmin- X,.5.1..4,. 
ſter did ſeize his Goods as foxfeited by that Conviction, 


who te d 
thereupon ( although he was out of the Court by that Judgment) "ber his 


pet he moved by his Council to quaſh the Jndicment, FROme 
ana alter- 
The Exceptions taken were, viz. wards the 


That the Indictment was Per Sacramentum duodecim proborum comune; 
& legalium hominum jurat' & onerat' preſentat' exiſtit modo & FP T2 


ed to fave 
forma ſequen'. the Fortei- 
Midd. ; Juratores pro Domino Rege preſentant, &c. ture of his 
D Dd That Goods. 


ee, 
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bp Vaux recepit.& bibir, but: did'not. (ap venenum predictum; ana 


5 Co. 122. b. 
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That there was:no: P2eſivent./ to: warrant:fuch an Judicment; 
fo2 this may be the P2eſentment:of another-Jury 3 it being-very 
incoherent to ſay that if was preſented by theOaths of twelve Ben, 
that the Jury do-peſent. 3 GG: THE 0 

-Jt ought to be przxſentar”. exiſtir quod, &c.' and ſo fs the fozm 
of this Court, as the Clerk of the Crown infozm'd them; 

2. They preſent that Griffich and two others div make - an Aſ- 
ſault on the Body'of tho veceaſed, and that' quidam Johannes in 
nubibus Did wound ;him: with! g/Gun; (o that 'tis uncertain who 
did ſhoot, and what-Gun wag: Diſcharged, which" ought to be cer- 
tainly laid'in the Jndicment.: + fu, | 

'Vaux's Jndinment foz Poiſoning iRidley/ was, - that the ſat 
Ridley not knowing the Beer to be poyſon'd, but being perfwaded 


ſo it-not appearing what thing he!did:dz(hk (which ought to have 
been expreſly alledged)) the Jndiament was held inſufficient. 

- And the reaſon'is* ptatn,: fox'an Jndictment fo2 Felony befrig a 
Declaration fox: the King againſt the Life of. a Subject, ought to 
ſet foxth a ſufficient certainty2of: the Facz which- ſhall not be ſup- 
plied: either by: Argument, oz any'inteifonent whatſoever. 

And therefo2e: in Long's Caſe ithe Defendane 'was indicted fo2 


diſcharging a Gun upon Long; [Dans ceidem Henrico Long mortale | 


vulnus,, and.doth not ſap percufſi, fo2z which teaſon'that Jndiament 
was alſo held inſufficient z becauſe in all -Jndiaments foz Burder 
they: ought expeſiy:to aledge a-ſtroke given; -- | 

Fo? theſe Reaſons the Jnniffment.was quaſhed, and a new Roll 
was made, on which this Jndicment and Certiorari were both en- 


tred, and Judgment quod exoneretur, and this was done to avoid 
the ſet3ure. 


| Any afterwards. in Michaelmas-Term primo Will. & Mar. ft 
was (aid by the Chief-Juſtice, that (6. mulſt be intended theſe were 
tivo-perſons, foz ns-Court would juſtifie ſuch a Judgment, 


Anonymus. 
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N Aſſault and Battery, the Oefendant pleaded a Releaſe of After aTr- 
all Actions, &c. verſe you 


F The Plaintiff replied, that the Keleaſe was gotten by dureſs, muſt nor 
C, 


conclude to 
the Coun: 


The Defendant rejoyned and ſhewed cauſe why ft was not got- ws 
ten by dureſs, but that he ſued fo2th a Capias, and did Arreſt him, 
&c. and that the Releaſe was voluntary, &c. 


The Plaintiff ſurrejoyns, and (aith,that it was gotten by dureſs, 
abſque hoc, that it was voluntary, Er hoc perit quod inquiratur per 
patriam. 


Cpon this Jfſue the Cauſe was tryed, and the Plafntiff had a 4 3k 
Cerdict 3 and now it was moved in Arreſt of Judgment, that he Cro. Car. 3:6. 
ought not to conclude to the Country after a Traverſe, becauſe &.3*';, 
a Traverſe it ſelf is Negative, and therefoze the Defendant ought + Rol. Rep. 
to have joyned iſſue in the Affirmative ; 'tis true, if iſſue had been *5* 
joyned befoze the Traverſe it might have been helped by the Sta- 


tute of Jeofails , but it was not fo in this Caſe 3 and therefo2e 
the Judgment was Arreſted. 


Hitchins verſus Baſſet, MF. 


N Ejecment upon the Demiſe of 2. Noſworthy. 
The Jury found a ſpecial Uerdic, the ſubſtance of .which A ſubſe- 
was, quent Will 
Viz. That Sir Henry Killigrew was ſeiſed in Fee of the Lahbg which doth 
in queſtion, in the County of Cornwal, and bejng ſo ſeiſed, did.in 705 2PPe27s 
the year 1644. deviſe the ſame to Þ2s. Berkley tos Life, remaitt- . boaadng 
Der over to Henry Killigrew fn Tail, and that he,mabe 2s, Berk- ,,, Fr 16 
ley Executrix of his Till, which was found in hzc;verba. former. * 
- That afterwards in the year. 1645. the (ain Sir Henry Killi- 
.grew made aliud Teſtamentum fn TUriting, but what was contatn- 
ed in the ſaid laſt mentioned (lil juratores penitus igforant. 
; They find that Six Henry -Killigrew in the;.year,.* 646. died 
Ceiſed of thoſe Lands, -and that: P Berkley conyeyen the ſire 
to 2, Noſworthy's: Father, -who! Pur be 13; anv.that the De- 
fendant Sir William Baſſet ig Coſin..and. Þefr to' Six Henry Kil- 


Lgrew, ec, 


Od 2 The 
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The Queſtion upon this ſpecial Uerdict was, whether the ma- 
king of this laſt TUiUll was a revocarion of the fo2mer 02 not ? 


Jt was argued this Term by M2. Finch, and fn Michaelmas- 
Term following by Serfſeant Maynard fo2 the Plaintiff, that it 
was not a revocation. 

Jn their Arguments it was admitted that a TUill fn it's na- 
ture was revocable at all times, but then it muſt be either by an 
_ 02 fmplied revocation. 

bat the making of this latter Til cannot be intended to be 
an implied revocation of the fozmer ; fo2 (f (o, then the Land 
muſt alſo be ſuppoſed to be deviſed contrary to the erpzeſs diſ- 
poſition in the firſt Till, and that would be to add to the Re- 
cov, which finds, Viz. that what the laſt CUill was penirus 1g- 
norant, 

Jt is poſſible that a ſubſequent TUill nzay be made ſo as not 
to deſfroy but conlifft with a fozmer 3 fo2 the Teſtato2 may have 
ſeveral parcels of Land, which he may deviſe to many perſons 
by dfvers TT1tlls, and yet all ſtand together. 

A man may likewiſe by a ſubſequent Tall revoke part and 
confirm the other part of a fozmer Till 3 and therefoze admit- 
ting there was ſuch a TUfll fn this caſe, 'tis ſfll mote natural 
that it ſhould confirm than revoke the other. 

Jf the Teſtato2z had purchaſed new Lands, and had deviſed 
the ſame by a ſubſequent TUifl, no perſon will affirm that to be a 
revocation of thefoumer TU. 

When a Man hath made a diſpoſition of any part of hs 
Eſtate, tis a good TUill as to that part ; ſo is likewiſe the diC- 
poſal of every other part; they are all ſeveral TUills, tho' ta- 
ken altogether, they are an intire diſpoſition of the whole Eſtate. 

Nothing appears here to the contrary, but that the latter TU 
may be only a Veviſe of hts perſonal Eftate, o2 a confirmation of 
the fozmer, whith the Law will not aflow 0 be deſtroped without 
an'erpeeſs revoratton. | 

The Cafe of' Coward and Marſhal fs mach to this purpoſe , 
which was, a deviſe tn Fee to his younger Son ; and i another 
Um (after {F Tetit s Wtirriage to a ſecond Wife) 'he veve- 
fed the fatne*Lands' co his'Wife fo2 Life, paying yearly to' his- 
younger Son 20's. Jt was the Dpinfon of Anderſon and Glan- 
vil,. that both theſe TWills night ſtand together, and that one 
was not a 'revocation of rhe other 3 becauſe it appeared by the 


laſt Will that he only intended to make a Ptoviſionfo? his Wife, 


but not to alter the Devike to his Son. 
So 


ro IT 
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Males of his ſecond Son, and the Heirs Bales of their 2Bo- 
dies, Remainder to his own right Heirs, and then made a Leaſe 
of 3o years to his youngeſt Son, to cominence after the death 
of the Teſtato2: the youngeſt Son entred and ſurrendzed the 
Term to his elder Bother, who made a Leaſe to the Defen- 
dant, and then dyed without Jſſuez afterwards the poungeſt 
Bother entred and avoided this Leaſe made by his B2other. Jt 
was held that the Leaſe thus made to him was not a revo- 
cation of the deviſe of the Jnheritance to his B2other, tho' it 
was to commence at the ſame time in which the deviſe of the 
Inheritance was to take effect, but it was a revocation quoad 
the Term only, that the elder B2other ſhould not enter during 
that time, fo2 the deviſe ſhall not be revoked without expzeſs 
wo2ds; and that tho' the Teſtatoz2 had departed with the whole 
Fee without reſerving' an Eſtate fo2 Life to himſelf, yet the 
Law created ſuch an Eſtate in him, till the future Uſe ſhould 
commence 3 and in fuch -caſe the right Þeirs cannot take by 
Purchaſe but by Deſcentz ſo that here the Inheritance in Fee 
fimple was not veſted in the elver Bzother by Deſcent , fo? 
then the Leaſe which he made woutd be executed out of the FX 
and the younger Bzother would be bound thereby. 

= in the Caſe at the ar, there is no colour of a Re- 
vocation. Th, 

1. pon the nature of the Uervia, to which nothing can be 
advev, neither can it be diminſed, fo2 whatever is found muſt 
be poſitive, and not doubtful, becauſe art Attatnt ltes if the 
Uerdic be falſe. i | 

Therefoze the Cott cannot take notice of that which: che 
Jury hath not foand:; Mow here the entry of the Judgment is, 

Viz. Quibus' le&is & auditis' & 'per Curiam hic fatis intal- 
leftis, &c. But what can be read 02 heard where nothing -ap- 
pears 2- | 

That Caſe in the Year-Book of the 2 R. 3. comes not up 
to this:queſtion, it'was an Action. of Treſpaſs fo2 the taking 
of his Goods. 

The Defendant pleaded. that the Goods did-appertain to one 
Rober:Strang, who befoze the fuppoſed Treſpaſs deviſed the ſame 
to hini//and mave him-Erecuton, &c, | 

The Plaintiff replied, that the: faiv Strong mave His laſt Utill, 
and div conſtitute him Crecuto?.' -- 


Any 


—_ 


So where a Yan had two Sons by ſeveral Uenters, and _ Car. 24. 
deviſes the Lands to his eldeſt Son fo2 Life, and to the Þeirs op en 
Males of his 21Bodp, and fo2 default of ſuch Jſſue to the Þeirg Co. Lir. 22. b 


1 Co. 104.4. 


319. b. 


2R. 3.4.3. 


» 
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And upon a Demurrer to this. Replication, becauſe he had 
not traverſed that the Defendant was Executo?, it was argued 
fo? the Plaintiff, that this laſt TUaill was a Revocation of the 
fozmer, fo2 tho' there were no erpreſs wozws of Revocation, yet 


by the very making another the Law revoked the fozmer 3 and to 


Cro. Car. 51. 
Eyre: Caſe. 


move this, two Jnſtances were then given, viz. That if a Ban 

deviſe his Lands to two, and by another Till gives it to one 

o them and dies, he to whom 'tis deviſed by the laſt TWLill (hall 
ave it. - | 

S0 likewiſe, if the Teſtato2 by one TUlill giveth Lands to his 
Son, and by another T7lill deviſeth the ſame again to his TUite, 
then makes an Alienation, and taketh back an Eſtate ta 
himſelf, and dieth 3 and fn an Afſiſe bzought between the TUt- 
dow and the Son, he was compelled by the Court to ſhew that 
it was his Father's intention that he ſhould have the Land, other- 
wiſe the laſt Deviſee will be entituled to it. 

Now both theſe Jnſfances are not ſufficient to evince that the 
laſt Till in this Caſe was a revocation of that under which the 
Plaintiff claims, becauſe thoſe TWtils were -contradicozy to each 
other z fo2 by one the Land was deviſed to the Son, and by the 
other to the TUife, they both had their exiſtence at one and the 
ſame time, and it appear'd they were made to diſtin purpoſes , 
but here no body can tell what was deſigned-02 intended by the Te- 
ſfato2 in this ſubſequent TUill. - "71 pvp 11 mp. 3 | 

And therefoze it bath been held, that where a Pan deviſed Le- 
gacies to his two B2others, and afterwards in his ſickneſs was 


Govolph. 443- agked to leave Legacies to his faidBzothers, he replied he would 


Perkins 92. b. 


E contra. 


leave them nothing, but deviſed a (mall Legacy to his Godſon, 
and dfev. This Diſcourſe was ſet down-in a Coctidil, which, 
together with the TUill was p2oved fn common fozm : This Co- 
dicil was not a revocation of: the-Legactes gtben to the Byothers, 
becauſe the Teſtato2 took no-notice of the Wil which he hay 
made in the time of his Þealth, and non e>nſtat what he intend- 
ed by theſe wozds. which were ſet down in the'Codicil. _ - 

If therefoze doubtful wowds ſhall not make a revocation of a 
fozmer Tin, a fortiori, a ſubſequent TUHil, eſpecially when the con- 
tents of ſuch Till doe not appear, ſhall not-revoke a. fozmer. 


Jt was argued fo2 the Defendant.:.. And. l 

The only Objection is, That a latter TUill being. made, and 
it not appearing to the Jury,what was;contained jn that TUill, 
it can be no revocation; becauſe no expeſs wozds of- revocation 
can be found , oz any thing which is contradictozy-t0 the L.j. 
| 
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_ and without the-one o2 the other, a founer TUill cannot be 
revoked. 

But this is contrary to all the Authozities in the Books , Linwood 145. 
which ſhew that a Teſtament which is good in the beginning "Py {86 
may become void by making of a ſubſequent CUill, by wozds of 2+: 5.8. p.. 3. 
revocation, o2 by wozds contradicting each other ; to2 in ſuch caſes | =_—_ how 
'tis not doubted but the fir(> TUill is revoked. 
 *But- the- meaning muſt be, that by the very making of a lat- 
ter Will the firſt is become void. 

This may be collected from the nature of a Till, which a 
Man hath power to alter in part 02 in all, at any time vuring 
his Life 3. but when he makes a new Till, it muſt be pzeſumen 
that he declared - his whole mind in it; fo2 if his Intentions 
ate to alter,any part, the. Law bath appointed a p2oper Jnſtrument 
fo2 that. purpoſe, which-is a Codictlsz - but when he maketh aliud 
'Teſtamenrurum, 'tis a, ſign that be intended nothing of his fozmer 
LUill ſhould take any effect, when he had ſo eaſie a method to 
alter it in part. 

Every ſubſequent ad of the Teſtato2 ſhews that he intends a 
revocation, - either by wozwd 02 deed; and there is great reaſon 
why it Gould be (o, becauſe every revocation of a Till is in the 
nature of reſtitution to the Þeir. - 

It cannot be denied but that a TUill may be revoked by wo2ds 7 Rol. Abr. 
without wiiting, befoze the making of the Statute againſt Frauds, -_— 
&c. As if a Man thould ſay that he would alter his Will when * ? 
he came to ſuch a place, and he ſhould dye befoze he came thither, 
this is a revocation. 

' But ft never was yet controverted but a revocation may be : Ro!. Abr. 
by Deed; as if a Ban deviſe Lands to another, and afterwards + 
makes a Feoffment to the uſe of his TUtil, this was always help 

a revocation, 

S0o it is if Lands which are well given by a Till are after- , ro. Ave. 
wards by another Till deviſed to the Joo! of the Pariſh; tho' 5:4 2 + 
this laſt CUill ts void, becauſe the Deviſees have not a capacity 
to take, pet 'tis a revocation of the firſt Till 3 and ſhall a Till 
which is loſt be of leſs authozity than ſuch which fs void ? 

'Tis not denied but that there may be a ſubſequent Till 
which may not contradict the firſt ; (0 is Coward's Caſe, where 
both CUills did appear to be conſiſtent ; but that is not paral- 
lel with this, becauſe the Jury hath found that the Teſtato2z made 


aliud Teſtamenrum, which word aliud imports a diſtin CUill from 
the fozmer. -. 


Tis 
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'Tis agreed alſo, that a Ban may make many TClills, and 
that thep may ſtand together 3 and it muſt alſo be agreed that 
ſuch are but partial CUitlls, becauſe they are but pieces of the 
whole, tho' wiitten in ſeveral papers 3 but when 'tis found in ge- 
neral that aliud Teſtamentum was made, it muſt naturally be jn- 

The Caſe in the Year Book of Richard 1II. is an Authoz(ty 
in point, where in Treſpaſs rhe Defendant juſtified the taking of 
the Goods by vertue of a TUiHK by which they were deviſed to 
bim, and of which Till he was made Erecutoz. 2 ER 

The Platntif replied, that- the Teſfatoz made another Tt, 
and thereby did 'conſtitute' him Erecuto2z and this was held a 
good Keplication without a Traverſe that the Defendant was 
Executoz, becauſe by the making of the ſecond Till the other wag 
botd in Law; and therefoze' the ſhewitig that he was Crecuto? 
was not to avoid the firſt Till (which the Law doth adjutge to 
be of no fo2ce) but to make to himſelf a Title to the Goods taken 
out of his poſſeſſion. 

Jf a Wan ſhould make twenty Codicils without dates, they map 
all ſtand together ; but if he make two TUtlls without dates thep 
| are both void ; the reaſon is becauſe by the making of the fater 
4 


Will the firſt is deſfroyed; and it being incertain which is the 
laſt, rather than the Rules-of Revocation ſhould be b2oken thep 
adjudge both to be votd. 

It cannot be reaſonably objected, that this later CClfll may de- 
viſe the ſame Lands to the ſame perſon ; fo2z why ſhould a Ban 
be thought (o vain ? Beſides if it was (0, the Plaintiff ſhould 
[| have clatmed under that CUill. 
| But this cannot be the ſame Till, becauſe 'tis contrary to the 

| Qerdic> which hath not found it to be idem, but aliud Teſtamen- 
it rum ; belides tis in the Caſe of an Þeir who ſhall not be diſin- 
| m_ by an intendment that the later CTlifl is the ſame with 

(| | . | 
Neither can the Statute of Cills have any influence upon 
22 H.8.c.;, tÞiS Patter. 'Tis true, at the Common Law no Land could be 
34H.8. c. 5. Deviſed by a CClill, but now by the Statutes of H. 3. Lands, &c. 
in Socage may be deviſed by TUill 3 and if Held fn Knights Ser- 
Godolph. 299. bice then only two parts in thzee, but it muſt be by the laſt CUlili; 
Now how can any Ban ſay that this ſhall be a Deviſe of the 
Lands by the laſt Till of the Teſtatoz, when the Jurp find he 
made aliud Teſtamentum ; the Contents whereof are not neceſſa- 


ry to be ſhewed, becauſe the Defendant claims as HÞetr, and not 
as Crecutoz, 
Tt 


C——— —__ 
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Jt muſt not be fntended that this CUill Chall confirm 02 ffand 
with the other, becauſe the Law is otherwiſe 3 and therefoze if 
the Platntiff would have ſuppozted his Will by which he claims, 
he ought to ſhew the other TT1fll, by which it muſt appear that no- 
thing is contravicozy to it, o2 that it doth confirm the firſt ; but 
if Pzeſumptions ſhall be admitted it muſt be in favour of the 
Þetr, fo2 nothing ſhall be pzeſumed to diſinherit him. 


Afterwards in Triniry-Term 5 Willielmi, Judgment was given 
fo2 the Plaintiff, and a TUrit of Erro2 was bzought in the Houle 
of Peers to reverſe that Judgment, but it was affirmed. 


Anonymus. 


Crit of Erro2 was bzought to reverſe a Judgment in the Whac 
Common Pleas in an Eje&ment fo2 Lands tn the County Words in a 


of Eiſex, in which a Spectal Qerdic was found, viz. That R. F. 7) make 
was (ſeized in Fee of the Lands in queſtion, - 01proiagg 
who had Iſſue two Daughters3) not 
Philp, 
Frances had Iſſue Jr rances, 
CAnne. 


R. F. the Father deviſed unto Philip, Frances and Anne, the 
Childzen of his Daughter Frances, and to Jane his other Daugh: 
ter, the Rents and Pyofits of his Banno2 of Spain fo thirty 
pears, to-hold by <qual parts, viz. the thtee Gzandchildzen to have 
one MWoiety and his Daughter Jane the other Motety. 

gnd if it happen that either of them ſhould die befoze the thir- 
ty years erpired, then the ſafw Term ſhould be fo2 the benefit of 
the Survivo? ; and if they all die, then the ſame was deviſed over 
to other Relations. 

Afterwards he made a Codicil in theſe wozds, viz. 

I give Power and Authority to my Executors to let my whole 
Lands for the Term of thirty years for the benefit and behalf of 
my Children. 

Anne, one of the Gzanchildzen, died without Jſſue. 

Frances, another of the G2andchildzen, died, but left Jſſue. 

The firſt Queſtion was, whether the Power given to the Exe- 
cutozs by the Codicil will take away that Jntereſt which was 
veſted in the Gzandchildzen by the me ? _ 

[4 # 
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MW}. Appleton argued that it would not, becauſe the Execu- 
t02s had onlp a bare Authoity to let it o2 imp2ove it fo2 the bene- 
fit of the Childzen, there was no Deviſe of the Land to them. 

Jf Power be given to Executozs to ſell Lands, 'tis only an 
Authozity and not an Jntereſt in them ; but a bare Authozity only 
to let is of much leſs importance. 

2. After-the-Teſtato2 had deviſed the ]Pofits of theſe Lands to 
his G2andchildzen and Daughter equally to be dfvfded during the 
tern, and had pzovided that i any dye without Jſſtie, that then 
it ſhould ſurvive, and if all dye, then to rematn over to collateral 
Relations, &c. 


Whether Frances being dead, but leaving Jſſue, Her Jntereſt 
ſhall ſurvive to Philip, o2 go to ſuch her Iſſue ? 
As to that he held that the Teſtatoz made them Tenants fn 
Tommon, by equal parts, and therefoe he deviſed it by Botettes, 
in which there can be no Survivozthip., 
2 C:0.443, UTis like a Deviſe to the TUife fo2 life, and after her deceaſe 
x Roll. Abr. tg his thee Daughters equally to be divided, and if any of them 
jb on Dag die befoze the other, then the Survivors to be her Heirs <qually 
Cro. Car. 185. to be divided , and if they all die without Iſſue then to others, 
-— K. Daughters had an Eſtate Tail, and there was no Sur- 
P. 
S0 int this Caſe it ſhall never go to the third G2andchild as long 
as anp Iſſue of the ſecond are living. 


Dun the other ſide it was argued that they are Joyntenants and 
not Tenants in Common, fo2 the Teſtato2 having deviſed one 
Motety to his thzxe Gzandchildzen joyntly by equal parts that 
will make them Joyntenants. 


But the Court were al of Dpinion that the wozds in the 
TUti ſhew them to be Tenants in Common, fo2 equally ro be 


divided tung to the Boteties, Do the Judgment was affirmed, 
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Woodward's C aſe. 


DE Statute of 23 H.8. c.9. pzohibites a Citation out of the Church 
Dioceſs wherein the Party dwelleth, ercept in certain Caſes :oqapannr 
Cauſe negleted to be done within the Dioceſs whereunto the S 


h 
Party ſhall be lawfully cited. Inhabirans 


Dne Woodward and others, who lived in the_Dioceſs 'of Litch- and not 
field and Coventry; but occupted Lands in the Dioceſs of Perer- upon thoſe 
borough, were tared by the Pariſhioners, where they uſed thoſe m_ = 
Lands, foz the Sells of the Church, and they refuſing to pap © ee 
this Tar a Suit was commenced againſt them in the Biſhop of - 2", oi 
Pererborough's Court, who thereupon ſuggeſted this Batter, and py Lands 
payed a P2ohibition, becauſe they-were not to be charged with in chac Pa- 
this Tax, it being only foz Church Djnaments. riſh, 

And a Pzohibition was granted, the reaſon given was, becauſe 5% 73+ | 
tis a perſonal charge to which the Inhabitants only are ltable, :5.*;;« 61 
and not thoſe who only occupy in that Pariſh and live in another ; 
but the repairing of the. Church is a real Charge upon the Land 
let the Dwner live where he will, 
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Wright, C bief faſtice, 


Holloway, } 
_ Powel, pfaſtices. 
Allibon, 


"The Biſhop's Caſe. Friday, June 15th., 


DE King having ſet forth a Declaration for Liberty of 
Conſcience, dtd on the 4th day of May [aft by Ower of 


Council enjoyn that the ſame ſhould be read twice in 
all Churches, &c. and that the Biſhops ſhould diffrt- 
bute it theough their reſpective Dioceſſes that it might be read ac- 
cowdingly. | 
The Archbiſhop of Canterbury (who then was) together with 
ſix other Biſhops petitioned the Ring, ſetting fozth that this De- 
claration was founded upon a diſpenſing ]Power, which had been 
declared illegal in Parliament, and therefoze. they could not in 
Honour 02 Conſcience make themſelves Parties to the Diſtribu- 
tion and Publication of this Declaration, who thereupon were 
ſummoned bekoze the King in Council, and refuſing there to give 
Recognizance to appear befoze-the Court of Kings Bench, thep 


was committed to the Tower by Warrant of the Council- 
Boatd, 


The Attoznep General moved foz a Habeas Corpus retomable 
immediate, and the ſame Mozning in which that Botion was 
made Sir Edward Hales Lfeutenant of the Tower returned the 
(ame, and they were all bzought into the Court. 


The 
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The Subſtance of the Return was, viz. That they were com- 
mitten to his Cuſtody by Tarrant under the Hands and Seals 
of the Lozd Chanchelloz Jefferies, and alſo naming mote of the 
Lozns of the Pyzivy-Council, Dominos Concily, foz contriving, 
making and publiſhing a Seditious Libel againſt the King, &c-. 

Then it was pzayed that the Return might be filed, and that 
the Infounation which was then erhtbited againſ> them fox this 
Crime might be read, and that they might all plead inſtanter. 


Serfeant Pembercon, My, Finch and My. P 


reading of it, and moved that the Biſhops might be diſcharged, 
becauſe thep were not. [egally befoze the Court ; fo2 it apyears 


Upon the Return that there ts no lawful cauſe of Commitment, 
and that fo2 two reaſons. 


xfen oppſed the 


x. Becauſe the perſons committing had not any Authozity ſo to 


do; fo2 upon the Return it appears: that they were committed by 
ſeveral Lows of. the Council, whereas it ſhouly have been by 
{o manp Lozds in Council, o2 by Der of Counctl, 

2. They ought not to be committed fo2 this Fac, which is 
only a Biſdemeanour. The Biſhops are Peers, and therefoze the 
Proceſs ought to be a Summons by:way of Subpcena out of the 
Crown Dffice, and not to commit them the firſt time. Jf a Ban 
comes in voluntarily he cannot be charged with an Jnfo2mation ; 
neither can a perſon, who is found in Court by any Þ2toceſs be 


fo charged if it be fllegal, as if a Peer be committed by Capias: 


Juſtice Allybon replyed, that when a Commitment. was made by 
the Low Chief Juſtice of this Court his Name is to the UWlar- 
rant, but not his Office ; 'tis not ſaid; Commirtitur-per Capitalem 
Juſticiarmya Angliz &c. fot he is known to be (03, and why ſhould 
not a- Commitment by fuch perſong Dominos Concilij be as good 
as a. Commitment by Sir Rob, Wright Capitalkem Juſticiarium 2 
That it was enough -fs2 the Dfficer: to; return his Warrant, and 
when that-is::done the Court will-pzeſume that the Commitment. 
was ;/by;the. Power which: the —— CINE bad, and not- 'by 
that Power Which they bad nots;:;:-- 
£ Nw gre 

.. To which it was. anſwered by "Y Finch, ithat the Low Chief 
Juſtice —_ 9s av Juthoxity_with him $0. cammit: where- 


Ever; he” ;:hut the Lows of: the; ]Pavy. Coupcil 
have-not} -* 2; {0 though 'they be:Lo2g: ny OW: 
<ih n_— of: they. no-00t ore Wy Conneſe:: 


HmoD 016! 51503 3f 5160507 
tits 2 voM 5% 156 0381 3s 17 Of 67 


\ Then 


Trin. 4 Jac. IL in BancoR eyis, 1688. 


Then the Statute of 17 i I. cap. 10. was read, fn which 


there is mention made of a Commitment by the Lozds of the 
Patvy Concil, &c. 

But it was anſwered that that Statute was to relfeve agatnff 
ffegal Commitments, and thoſe enumerated in that Ac were ſuch 
only, and none elſe. 

And it was ffrongly inſiſted, that Peers of the Realm cannot 
be committed at the firſt inſtance fo2 a Bisdemeanour befoze 
Judgment ; and that no Pyzeſivent can be ſhewed where a Peer 


hath been bzought in by Capias, which ts the firſt ÞP2oceſs fo2 a 
bare Yisdeme 


Crempt. Juriſo The conſtant Proceedings in the Starr-Chamber upon ſuch In- 
D14.533- fommations were, viz. Firſt the Low Chancelloz ſent a Letter to 
" Inf, 25 the perſon, then if he did not appear, an Attachment went fo2th ; 
ev1lt. 287. 

The Kings Council anſwered, that a Peer may be committed 

51 Bari, fo2 the Beach of the Peace, fo2 which Sureties are to be given, 
Hob. © And can there be any greater Beach of the JPcace than a Libel 
againſt the King and Government ? 'Tis certainly ſuch a Beach 

of the Peace fo2 which Sureties ought to be demanded ; fo? 

where there is any (editious ' Act there muſt be a Beach of the 


Peace, and if Sureties are not given then the perſon muſt be 
committed. 


The Objections were over-ruled by thee Judges. - - 

Then the Jnfozmation was read, which in Subſtance was, v1z. 
That the King by vertue of his P2erogatfive did on the'4th day of 
April in the third'year of his Reign publfſ</his gracious Declara- 
tion fo? Liberty'of Conſcience, which was (et fozth in hxc-verba. 

That afterwards,- viz.'#7 ! Aprilis' iſt! the - fourth year of his 
Reign , the King div publiſh another” Declaration retiting the 
fozmer in which he expreſſed his care that the Jndulgence by'him 
granted might- be pzeſervev, - &c. that he fuſed this {aſt Decla- 
ration to be-pzintedz and/-to maiiifeft his *favour/more- fighally 
towards his -Subjeas, on the'4th vay p or ay, 1688. 8.-it'was Dp 
dered in Council that his Dectarativn vated the 27th day 'of April 
laſt, be read on two ſeveral days fn all Churches and Chappels in 
the Kingvomy/ and that the g/ cauſe: the fame to be diſtri: 
buted thjough- their ſeveral'/Dfoceſſes, &c © * > 

 - Thav after the''makinivof <the "ſaid: Dyer, Cc: <<" Biſhops 
(naming them) vid conſule'atid:; conſpi 

eflen the Authozitp and Phezogative rm #9 to/elube the 

caſh Dpder 3 and in further pzoſecution of their ſaid Conſpiracy 

they with Fozce auv Arms did on the x8ch "0p of May, &c. un- 


lawfully 


W——— 
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lawfully, malicigtfly, &c. frame, compoſe and twfte a Libel of 
the Ring, C d by them, which they cauſed to be publiſhed 
under the pzetence of a Petition. 

Then the Petition was ſet fozth in hc verba, 

In contemptum di&ti Domini Regis, &c. 


The King's Council moved that the Defendants might plead 
inſtanter, fo2 ſo (thep ſatd) is the courſe of the Court when a Pan 
is bzought thither in Cuſtody, 02 appears upon Recognizance. 


"But the Council on the other ſive pzayed an Imparlance and a 
Copy of the Jnfozmation, and argued that the Defendants ought 
not to plead inſtanter, becauſe their Plea ought to be put in 
Whiting, and that they ought to have time to conſider what to 
plead ; that it was impoſſible to make any Defence when they div 
not know the Accuſation, and that the Pactice of the Court an- 
ciently was with them. | | 

"Tis true, when a Subpcena is taken out, and the Party doth 
not appear but is bzought in by Capias, he ſhall plead inſtanter ; 
and the reaſon is, becauſe he hath given delay to the Cauſe : So 
tis likewiſe in Caſes of Felony 02 Treaſon, but not to an Jnfoz- 
mation fo2 a Bisdemeanour. 

Then the Clerk of the Crown infozmed the Court that itwas 
the Courſe to plead inſtanter in theſe following Caſes , viz. 
when the perſon appears upon a Recognizance, 02 in propria per- 
ſona, 02 is a Ptiſoner in Cuſtody upon any Jnfozmation fo2 a 
MDisdemeanour where no Pzoceſs ifſted out to call him in. 

As to the Objection that the Defendants cannot make any 
Defence without a Copy of the Jnfozmation ; the Uſage is other- 
wile even in Caſes where a Yan's Life is concerned, and what 
greater difficulty can there be to defend an Accuſation fo2 a Mi- 
demeanour than a Charge fo2 ÞHigh-Treaſon? certainſy the De- 
fendants all know whether they are innocent 02 not. 

Theſe Points being over-ruled by the Court, the Archbiſhop of- 
fered a Plea in wiiting, the Subſtance of which was, that they 
(naming all the Defendants) were Peers of Parliament, and 
ought not to be compelled to anſwer this Bisdemeanour imme- 
diately, but they ought to appear upon due Pzoceſs of Law, any 
upon their Appearance ts have a Copp of the Jnfozmation, and 
afterwards to imparle ; and becauſe were not bzought tn by 
Pyoceſs, they pzay the Judgment of the Court. 

This Plea was offered to the end that what was dented befo!e 
upon a Yotion might be ſettled by the Opinitn of the Court, but 
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Then they pleaded ſeverally Not-Ouilty, and were tried at 
the-Barr a Foztnight afterwards by a Middleſex Jury, and ac- 


m— 


quitted, 


Anonymus. In the Common-Pleas. 


N Action of Debt was bzought upon a Bond againſt the 
Defendant z fn which Bond the ſatd A. B. the elder, and 

Jen Th . B. the younger, were joyntly and ſeverally bound fn the penal 
Mp. + Sum of 1000 1. conditioned that if the above bounden A. B. (0- 
fo 17a ;e Mitting the wow younger) vo and ſhall -fozbear knowingly and 


conſiſts = Wittingly to come to 02 wiite Letters unto C. the TUife of D. that 


with the then the Dbligation to be void, 
Condition | 


of a Bond. 


Where an 
Averment 
may be 


The Defendat:+ pleaded that he div not come to 02 wiite Let- 
ters to the ſaftd C. knowingly, &c. 


The Plaintiff replied, that he exhibited an Jnfozymation againſt 
A. B. the younger (ſhewing in what Term) and that it was agreed 
between them, that in conſideration that he would fozbear to p20- 
ſecute the ſame, the ſaid A. B. the elder together with A. B. the 
younger, ſhould become bound to the Plaintiff in 000 1. that 
the ſatd A.B. the youger ſhould not knowingly o2 wittingly come 
into. the Company, &c. then ſets fo2th the Bond and the Con- 
dition thereof at large, and avers that A. B. in the Condftfon 
mentioned is A--B. the younger ; and farther that the ſafd A. B. 


the pounger did afterwards knowingly come into the Compa: 
ny, &Xc. | 


The Defendant re-joyned and ſaid, that the Plaintiff ought 
not to averr that the afozeſaid A. B. the younger is the perſon in 
the Condition of the ſatd Bond, &c. 

And upon a Demurrer the Queſtion was whether the Plaintiff 


was eſtopped' by the wozds in the Condition to make ſuch an A- 
verment, | 


= 


Jt was argued fo2 the Plaintiff, that he might make ſuch an 
Averment which is to reduce a thing to a certainty which was 
very incertain befoze if it be not repugnant in it ſelf; nay ſome- 
times an Averment doth reduce contradictozy things to a certainty. 

Tis plain that A. B. the younger is bound in this Bond 3 the 
Dbjection is that A. B. the elder being of the Name and being like- 
wiſe bound, that the Convitton might referr to either, 


'Tis 


A ar, 
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'Tis agreed there are many Cafes where:/a'Ban thall be eftop- 
ped to averr againſt a Recozd 3 but this Averment ts not rot 
tradiaozy to any thing fn the Recodd 3 fo? it appears by the Pledd: 
ings that the JInfozmatfon was 'pzoſecuted'-agatnft A. B.: the 
younger, and therefoe he muſt be intended to be bound not cocome 
to the (aid C. knowingly, &c. 

Tf an Eſtate ſhould be deviſed to A. and the Name of the Te- 


a... 


ſtato2 omitted in the Till, yet the Deviſe is good by averring of » Leon. 35. 


the Name, and by p2oof that it was his intention to give it him 


So if the Plaintiff thould claim a Title under the Gzant of ;;. x... 6, 


ſuch a perſon Knight, and the Jury find he was an Eſquire,  buit 223. 


that the Knighr and the Eſquire are both the ſame perſon; this is 
a good Occlaratfon. | ſq $6: 

'Tis uſual to make an Allegation even againſt the expreſs 
wozds of a Condition to ſhew the truth of an Agreement 3 as 
if Debt be bzought upon a Bond of 100 |. conditioned to' pap 
501. within fix Bonths 3 the Oefenvant pleaded the Statute-of 
Cſury ; the Plaintiff replied that he lent the- Pony fo2 a year, 
and alledged that by the miſtake of the Scrivener the Bond was 
mave patable in ſix Yonths, The Defendant rejoyned that it 
was lent fo2 ſix Months only : And upon a Demurrer this was 
adjudged to be a good Allegation, though it was againſt the very 
wozds of the Condition, which is a ſtronger Caſe thinthis at 
= = becauſe the Averment conſiſts with the Condition of 
the Bond. 

Jf a Man ſhould levy a Fine and declare the Ciſes thereof to 
his Son William, and he hath two Sons of that Name; then an 
Averment is made that he intended to declare the Uſes: to his 
youngeſt Son of that Name ; this Averment out of theFine 
bath been adjudged good fo? the ſame reaſon given already, which 
is, _ it ſtandeth with the wows thereof, and'tis a good Jfſue 
to be tried. i 'S 

Jt cannot be objected that the Bond fs i{fegal being centred into 
fo2 the not pzoſecuting of an Jnfozmatton, becauſe a Nolte proſequi 
was entred as to that Patter, (o'tis the Act of the Court, 

Laſtiy, Jt was (aid that every Eſtoppel muſt be certain to every 
intent which cannot be in this Caſe, fo2 by the wozds: of this 
Conditggn 'tis incertain which of the Dbligozs ſhall be intended, | 


E contra. Jt was argued, that an Eſoppel is as well tmtend- 
ed by Law, as erpzeſſed by Wows, that if an Averment can 
be taken, yet this is not wells becauſe the Plaintiff hath abfotate- 
ly averrev that A. B. in the _ M A. B. the younger; he 


ſhould 


Cro. Car. 5or, 


4 Co. 71. 
8 Co. 155. 8. 
Dyer 146, 


%. 
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A ſubſe- 


quent Will, 


ſhould have: ſaid;hat A. B. tn the Condition ts intended A. B. 
the-pounger, which might have been traverſed, and Jſſue taken 
'Mo' Judgment was 


- given, 'fo2 this Caſe was ended by Com: 


ar Hoil verſus: Clerk, In-rhe Common-Pleas. [ 


ÞJS was a ſpecial Uervic in Ejectment fox Lands in 
K  Wetherfield, in the Coltity of Eſſex, upon the demile of 


though not Abjgail Pheaſanr. 


made pur- 


ſuant tothe 
Statute, is a 
Revocation 


of a for- 
mer. 


29 Car, 2, cap. 


J 


The Jury find that one John Clark was feiſed in Fee of the 
Lands in queſtion, who by his laſt Till in waiting, bearing date 
the 14th dap of September, in the year 1666. deviſed the ſame 
to Benjamin Clark: fo2 Life, ſo to his firſt and ſecond Sons, 6c. 
in Tayl Bale, and fo? default of ſuch Jſſue, then to his two St- 
ſters fo2 Life, Rematnder over, &c. . 

This C711 was atteſtev by oneCUitneſs only, 

They find'that'the ſaid John Clark made another, dated the 
ſixth: dap of February, 1672. which was x3 years after the ma- 
king of his firſt 'TUiltz and that'by this laſt TUill be revoked all fo2- 
mer (ills and Teſtaments by him made. 


Thep find an Envoyſement on this Caill, witten by the Te- 
ſtato2 himſelf in theſe-wods, 


Viz. My Will and Teſtament dated the 6th of February, 1679. 
and then” publiſhed by me in rhe preſence of three Witneſſes. 

They find that this laſt TUill was ſo publiſhed and atteſted by 
thzee CUitneſſes in his preſence, but that ir was nor ſigned by the 
Teſtator in their preſence. - 

They-find that Benjamin Clark entred, and deviſed the Lands 
to Mary Micklethwaite, who made a Leaſe thereof to the JPlain- 
tiff fo2 thee years, upon whom the Defendant entred. 

This Caſe was atgued at the Bar, and in this Term at the 
Bench Seriatim. 

"The ſingle Queſtion was, whether this laſt T71ill, not being du- 
ly executed accozding to'the;Statute, is a Revocation of the firſt 

Jt was admitted by all, that it was a good Till to the. 
perſonal Eſtate, but as to the point of Revocation, the Colirt was 


| Juftice Lurwitchrargued that it was not a Revocation : Þe agreed 
that if the laſt Wilt hath any reſpec to the firſt, it muſt be as a 


Re- 
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Revocation, 02 not at all, which revocation muſt depend upon the 
conſtruction and expoſition of the ſixth Paragraph in the Statute 
of Frauds, ec. the wozds whereof are, | 

Viz. That no Deviſe of Lands, ec. or any clauſe thereof ſhall 
be Revoked otherwiſe than by ſome Codicitin Writing, or other Writing 
declaring the ſame, or by burning, cancelling, tearing or obliterating 
the ſame by the Teſtator himſelf, or in his preſence, and by his di- 
rectionor conſent. Bur all deviſes of Lands, e*c. ſhall be good, until 
burnt, cancelld, torn, e*c.. by the Teſtator, ec. or unlets the ſame 
be altered by ſome other Will or Codicil in Writing, or other Writing 
of the Deviſor, ſigned-in the preſence of 'three Witneſſes, declating the 

S0 that the Queſtion will be, whether a Till which revokes 
a fozmer UWill, ought to be ſigned by the Teſtato? tn the pzeſence 
of thee Witneſles ? Wy | 

'Tis clear that a- Till: by which Lands are deviſed-ottght-to 
be fo (igned, and why ſhould not a CCltll which revokes another 
LUill have the ſame fozmality? | | 

The Statute ſeems to be plain that it ſhould, fo2 it ſafes that 
a Till ſhall not be revoked, but by ſome Til o2 Codicil. tn 
witing, or other writing-of the Deviſor, ſigned by him in the Pre- 
ſence of three or four Witneſſes declaring the tame : which laſt 
Clauſe is an entire ſentence- fn the diſjunctive, and appoints that 
the TUriting which revokes a Till, muſt be ſigned tn.-the pzeſence 
of thee TWlitneſſes, &c. #4 | 

7Sefoze the making of this Act it was ſufficient that the Te- 
ſfato2 gave directions to make. his Tlill, tho' he did never ſee it 
when made, which miſchief is now remedied, not fn wiiting the 
Will, but that the Party himſelf ſhould ſign it in the pzeſence of 
thee UUlitneſſes 3 and this not being fo ſigned , but only publt- 
ſhed by the Teſtatoz, in their p2eſence 3 'tis therefoze no good 
Revocation. | 

Juſtice Streer was of a contrary Dpinfoc, that this was a good 
Revocation : That the wo2ds in the fifth ÞParagraph of this Sta- 
tute which altered-the Law were, 

Viz. That all Deviſes of Lands, ©. ſhall be in Writing, and 
ſigned by the Dy ſo deviſing, or by ſome other perſon in his 
preſence, and by his expreſs DireCtions, and ſhall be arreſted and 
ſubſcribed in the preſence of the Deviſor, by three or four credible 
Witneſſes. 


Jn which Paragraph there are two parts, 
i. The-act of the Deviloz, which is to ſign the TUlill, but not 


a wopd that he ſhalt fubſcribe his Name in the preſence of thtee 
Witneſſes, 


Ff2 2. The 


—_ 
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2. The act of the Witneſſes, viz. that they ſhall atteſt and ſub- 

qv ax Ciill fn the preſence of the Deviſo?, 02 elſe the Will to 
be void. 
. But the ſixth Paragraph is penn'd after another manner, as 
to the Revocation of a. (Util, which muſt be by {ſome Conicfl 
in witing, o2 other Writing declaring the ſame, ſigned in the pze- 
ſence of thiee TUitneſſes. 

Now here is a Writing declaring that it (hall be revoked, not 
erpeefiy, but by implication , and, though that Clauſe in the dif- 
junetive which ſays, that the revocation muſt be by Come TUriting of 
the Deviſoz, (igned in the pyeſence of thee TUitnefſes, &c. yet 
in the ſame Paragraph 'tis ſaid that it may be revoked by a 
Codicil 02 TUill tn TUriting, and therefote an expoſition ought to 
be made upon the whole Parggraph, that the intention of the Law 
map moe fully appear. 

Sid. 328. Such a conſfruction hath been made upon a whole Sentence, 

: Sand. 59. Where part thereof was in the diſunaive ; as fo2 inſtance, viz. 
A Yan was poſſeſſed of a Leaſe by diſſeiſin, who aſſigned it to 
. another, and covenanted that at the time of the aſſignment it 
was a good, true, and indefeaſable Leaſe, and that the Plaintiff 
ſhould enjoy it without interruption of the Diflefſoz, Or anp claim- 
ing under him3 in this Caſe the Diſſeiſee re-entred 3 and though 
the Covenant was fn the diſjunctive to defend the Aſſignee from 
the Diſſeiſoz, 02 any clatming under him 3; yet he having under- 
taken fo2 quiet enjoyment, and that it was an fndefeaſable Leaſe, 
it was adjudged that an erpoſitton ought to be made upon the 
whole Sentence. and ſo the Plaintiff hav Judgment. 

The Chief Juſtice Herberr wag of the lame Dpinion with Juſtice 


Street. | 


Rex verſus Grimes «nd 'Thompſon. 


Ns Ss E Defendants were indicted fo2 being Common Pawn- 


indicted for Brokers, and that Grimes had unlawfully obtained Goods 
a Confede- of the Counteſs of, &c. and that he together with one Thompſon, 
racy, one is per confaederationem & aſtutiam, Did detain the ſaty Goods, until 


acquitted, the Counteſs had paid him x 2 Guineas. 
_— Thompſon was acquitted, and Grimes was found Guilty, which 


*al of the Muſt be of the firſt part of the Indiament only; foz it coutd not 
other. be per confaderationem with Thompſom, and therefoze it was 
moved in arreſt of Judgment, that to obtatn Goods unlaw- 


fully, was only a peivate injury foz which the party ought not 
to be indicted, T 
g 


a— 


Trin. 4 Jac I. in Banco Regis, 1688. 221 
- To which it was anſwered, that a plain Fraud was laid in 
this JIndictment,: which was ſufficient to maintain ft 3 and that 


tho one. was acquitted, yet the Jury had found the other guilty 
of the whole, 


"But the Court were of Opinion, that the acquittal of one, fg 


the - aaa of both upon this Indictment, and therefoze -it was 
quaſhd. 


et 


King verſus Dillifton. Hil. 2 & 3 Facobi Rot. 4.94. 


| Writ of Erroz wag bzought to reverſe a Jubgment itt Infanc not 
Ejectment , given fn the Common-Pleas, fo2 one Mef- bound by 


ſuage and twenty Acres of Land held of the Banoz of Swa- = Cuſtom 
ing. | 

There was a ſpecial Uerdia found, the ſubſtance of which was, 
viz. That the Land in queſtton was Copy-hold, held of the ſafd - 
Yano? of Swafling in the County of Suffolk, and that Henry 
Warner and Elizabeth his TUife, fn right of the (afd Elizabeth, were 
ſefzed thereof fo2 Life, Remainder to John Ballart in Fee. 

* That the Cuſtom of the (aid Yanoz was that if any Cuſto- 
mary Tenant doth ſurrender his Eſtate out of Court, that (uch 
Surrender ſhall be pzeſented at the next Court of the (atv Wanoz, 
and publick Pzoclamation fall be made thzee Court days after- 
wards fo? the Party to whoſe uſe the Surrender was made, to 
come and be admitted Tenant, and if he refuſeth, then after thee 
Proclamations made in each of the ſafiv Courts, the Steward 
of the ſaiv Yano? iſſueth fozth a Ptecept to the Batlift thereof ta 
ſeiſe the Copphold as fozfeited. | 

They find that Henry Warner and his Wife and John Ballac 
mave this Surrender out of Court to the uſe of Robert Free- 
man and his Heirs, who died befoze the nert Court, and that 
John Freeman an Jnfant, was bis Son and Þetr. 

That after the ſatd Surrender thzee Pzoclamations were made 
at thee ſeveral Courts held fo2 the ſaiv Panoz, but that the (aid 
John Freeman did not come to be admitted Tenant, thereupon the 
Steward of the ſaiv Banoz made a Pyecept to the Bapliff, who ſef- 
3ed the Lands in queſtion as foxfeited to the Lady, who entred and 
mane a Leaſe to. the Plaintiff, upon whom the Defendant re- 
entred, 

The ſingle Queſtion upon this ſpecial Uervice was , whether 


this was a Foxfeiture, and (0 a good ſeiſure to bind the right of 
an Jnfant, 


It 


Al - 1990 


pO 
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Jt was argued fo? the Plaintiff in the Aion that it was a good 
Seiſure and a Foxfeiture till the Jnfant'Thould come of Age; fo2 
as a Copyhold is eſtabliſhed by Cuſtom, ſo likewiſe''tis Cuſtom 
which obligeth the Jnfant to the Conditfons thereof; and there- 

$ Co. 44. b. {028 where one under Age hath an Ctate upon a Condition to be 

Whitting-- Perfo2med by him, and that Condition is bzoken during his Bt- 

ham's Caſe. HOity, the Eſtate is loſt fo2 ever. 

Fare® 499 Jn this Caſe the Cuſtom obligeth the Heir to be admitted, that 
the Lozd may be entituled to a Fine, which if he ſhould loſe, be- 
cauſe his Tenant is an Jnfant, then that paiviledge of Jnfancy 
wozks a wong, which the Law will not permit. 

'Tis true, an Infant ſhall not be pzejudiced by the Laches of 
another, but ſhall be anſwerable fo2 Htmſelf : and therefoze if he 
is Tenant of Lands and the Rent ſhould be unpatd fo2 two years, 
and no Diſtreſs can be found, a Ceſſavir lies agatnſt Him, and 
the Lozd ſhall recover the Land, becauſe of the JI2on-perfozmance 
which ariſes by his own default. 

2 Inſt. 382. S0 if one under Age be a Keeper of a Gaol and ſuffer a Paiſo- 
ner to eſcape out of Erecution, an Action of Debt will lte againſt 
him upon the Statute of W.2. | 

8 Co. 100. Sv Jt, was agreed that ſuch a Cuſtom and I2on-claſm will not 

mo = fozecloſe an Heir, who is an Jnfant and beyond Sea at the time 
of his Anceſtozs Death, though he is bound by the Cuſtom to 
claim it at the next Court ; but that if he will come over and 
tender himſelf, though after a Seiſure, he ſhall be admitted, and 
ſo ſhall the perſon in this Caſe if after his Minozity he offer him- 
ſelf to be admitted. 

rn But it cannot be denied, but that the Low may ſeize when the 

4% ** Heir is beyond Sea till he return and tender himſelf to be ad- 
mitted, and by the ſame reaſon he may alſo ſefze in this caſe du- 
ring the Pinozity. 

C:o. Car. 7, A Tempozary Foxfeiture is no'new thing 'in the Law 3 fo2 if a 
Feme Covert be a Copyholder and marrieth, and her Þusband 
makes a Leaſe fo2 years without Licenſe of the Lo2d, 'tis a Foz- 
feiture and ſhall bind her during the Coverture. 

Cro. El. 35:1, 0 the Law is, that the Low may ſeize the Land till a Fine is 
pafd, fo2 'tis a reaſonable Cuſtom fo to do. 

| Leon, 66, Itt bath been a good Cuſtom fo2 the Lozd to affign a perſon 

2 Leon, 239. tO take the Ptofits of a Copyhold Eſtate deſcended to the Jnfant 


w_ his Pinozity without rendzing an Accompt when he came 
ge, 


OO _ 
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So that all taht is to be done in this Caſe is to enfoxce the 
Jnfant to be admitted, that the Low.may be entituled to a Fine : 
> Jaheritance is not bound, but the Land is only ſeized quo- 

qUE. | | by ; "MN 


E contra. ' Jt was argued that here fs a general Seizure, which E contra. 
cannot ertend to an Infant, fo2 he is not bound in a CUrit of 
Right, much leſs in an infertio2 Court after thee Pyoclamations 5 
but if this had been a Tempozary Seiſure the Jury ought to have 
found & {oz which is not done, | 

There are many Authozities ft the Books which affirm that an » Leon. 1-0. 
Jnfant is not obliged to be admitted during his Mon-age, o2 to 3 E222" 
tender the Fine fn oder to an Admittance ; that the Law was 
ſettled-in this Potnt, and therefoze without any further Argument 
he ptayed-Judgment foz the Defenvant, 


Afterwards in Hillary-Term x Willielmi & Mariz this Cafe was 
argued ſeriatim at the Bench, thre Judges being of a contrary 
Opinion to the Thief Juſtice foz the affirming of the Judgment, 


Juſtice Eyre prerniſed two things. 

1. That he could not intend but that this Uerdic had found an 
abſolute Foxfeiture, the Jury havinix no way qualified it as to a 
certain time, and therefoze he would give a Judgment upon the 
whole Recow, | 

2. Þe agreed that'a Feoffment of an Jnſant was no Foxfet- 
ture at the Common Law, and that as a particular Cuſtom map 
bind an Jnfant fo2 a time, ſo it may barr htm fo2 ever ; but 
whether this Cuſtom, as 'tis found in general-wo2ds, ſhall bind 
an Jnfant after thiee Jtoclamations is now the Queſtion, he 
not coming then to be admitted, 

And he held that it ſhall not, and that fo2 theſe reaſons, 

1. The Right of Infants is much favoured in the Law, and 
their Laches ſhall not be prejudicial to them as to Entry 0} I 
Claim, upon a P2eſumption that they underſtand not their Right , > tag ;«:. 
and therefoze in a Ceſlavit per biennium, which is a remedy given 
by the Statute of W. 2. and which extends to Infants, who have yyegn.-.c.;x 
not the Land by deſcent ; fo? if a Ceſfſer be in. that Caſe the Jn- 
fant ſhall have his Age, becauſe the Law intends that he doth not 
know what Arrerages to tender, ne 

'Tis admitted that if--an Jnfant'voth not preſent to a Church 
within fir WYonths, 02 doth not appear withtn a'year that his 
Right is bound, but this is becauſe the Law is moze ww - "y 

{UICY) 


—. 
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Cro. Jac. 80. 
Cro.EI. 879. 


| Noy 42. 
1 Rol. Abr. 
<68, 


Jones 157» 
Noy 92. 


1 Leon. 100. 
3 Leon. 221. 


2 Cro. 226, 


Latch. 199. 
Godb. 364. 
Jones 391, 


Dyer 104. 


Ep and the life of a Pan, than of the Paiviledges of Jn- 


ancp. | thy =; $3531; 

So if an Dſfice of Parkſhſp be given a2 neſcends ip an Jnfant, 
if the Condition in Law atinered to ſuch an Office (which is sktll) 
be not obſerved, the Dffice is fo2feited. 

But that a | quent in a bafe Court ſhould bind an Jn- 
fant, when he js not within the reaſon of the Cuſtom, is not agree- 
able either to »>yile Realan, Sy 

2. All Cuſtoms are to be taken- ſtr 2 hen thep go to the de- 
ſkruction of an Eſtate ; and therefoze a Cuſtom was, that if a Co- 
ppholder in Fee ſurrender out of Court, and the Surrendzee 
Doth not come fn after thzee Pzoclamations, the Lo ſhall ſeize 
it, A Copyholder in Fee ſ(urrendzed to another fo2 Life, the Re- 
matnder over in Fee, if the Tenant foz Life will not -come in, 
he in the Remainder ſhall not be barred, fo2 the Cuſtom ſhall be 
fntended to extend only to thoſe in poſſeſſion. 

But the Jnfant in this Caſe js not-within the Letter of the 
Cuſfom, fo2 'tis found that the Surrender was made to one 
Freeman, who died befoze the next Court-day 3 and that John Free- 
man the Infant was his Son and Heir, ſo they have found a Title 
in him ; fo2 the wow Heir is not here a wo of Purchaſe, but 


of Limitation. di idk. 

3- Jnfants are not boynd by other Cuſtoms like this, as a 
Cuſtom that every Coppholver who makes 9 Leaſe of bis Lany 
ſhall fozfeit it 3 but this doth not conclude an Jnfant. 

4. There is not any neceſſity to conſtrue an Jnfant to be with- 
in this Cuſtom ; fo2 "tis not found that the Lozo was to have a 
Fine upon admittance 3 and 'tis ns conſequence to ſay that the 
Lo2d ſhall have a Fine,. becauſe uſually Fines are taken upon ad- 
mittances; fo2 an Infant may be admitted to a Copyhold, but ' 
not be bound to tender his Fine at any time during his Mon-age, 


Juſtice Gregory was of the. ſame Dpinion, which he chiefly 
grounded upon Sir Richard Lerchford's Caſe, between which anv 
the Caſe at the Barr he ſaid there was no material difference, 
only in that Cale the Heir was beyond Sea, and in this at the 
Barr, he was an Jufant. 

'Tis very true, that the Books mention a Seiſure quouſq; 'tis 
ſo ſaid by Juſtice Williams in Croke, but he gives no reaſon foz 
it, 'tis only an Opinion obirer; but it is clear by many Autho- 
rities that Infants map be bound by Ads of neceſſity, and ſo they 
may by a Cuſtom, 


Juſtice 


- 1990 
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Juſtice Dolben of the ſame Dpinion, which he ſaid was agroe- 
able to the reaſon of the Law in parallel Caſes: An Infant is 
pziviledged in a Fine, fo2 he is excepted by the Statute, becauſe 
he knows not how to make his Claim. 

Þe ſaid this was likewiſe agreeable to the Cuſtom of 26 Man- 


nozs of which he was fozmerly Steward; foz in. ſuch Caſes-he. 


always marked the Court Roll, Nulla Proclamartio quia Infans. 

Jt cannot be a Forfeiture quouſque, becauſe an Infant is 
wholly exempted by the Cuſtom, and therefoze 'tis no Foxfeiture 
at all, 

'Tis an Objection of no moment, to ſay that the Lozd by this 
means will loſe his Fine, and that he hath no remedp to make 
the Infant when of Age to be admitted, fo2 no Ffne is due to htm 
befoze. admittance. 

But this Dbjeaion will be of leſs weight, if the loſs of the Jt: 
fant be compared to that- of the Lov, who looſeth only the Jn: 
tereſt of a Fine befoze Admittancez and ſhall this Infant who is 
_ but Wee years of Age loole the P}ofits of his Eſtate fo 
IS Pears ; | 

"But there may be a wap found out that neither may looſe ; fo2 if 
it ſhould be that when the Jnfant comes of Age his Eſtate ſhould 
be then fozfeited, if he doth not tender himſelf to be admitted 
after thiee Proclamations ; J2ow upon his admittance the Lozd 
may ſet a reaſonable Fine, having reſpect to the length of ttme 
fn which it was deteined from him. 


—————_—__ 


Stowel's Caſe was no moze but this, viz. A Diſſet(o2 levied a e1.com. 356. 


Fine with ÞP2oclamations, and lived thzee years, his Þefr befng 
under Age, and the five years incurred after the ſaid Þeir came 
of Age, and then he entred within a year, and. his Entry was 
adjudged unlawful. But that wil not coucern this Caſe, becauſe 


it was a Judgment upon the Statute of H. 7. fo2 the five years 4H. 7. c. 24. 


being once attached and begun in the life of his Anceſfo2 ſhall 
incurr and go on, and bind the Jnfant, if he do not purſue his 
Claim within that time after he comes of Age; but 'tis to be 
obſerved that my Low Dyer in the Argument of that Caſe ſatd 
nothing of a Seiſure quouſque. 


The Chief Juſtice was of a contrary Dpinton from the other 

thiee Juſtices, and that the Judgment ought to be reverſed, 
Becauſe until the Jnfant is admitted the Eſtate remains in 
the Surrendero!, and without an Avmittance he cannot enter but 
by « ſpecial Cuſtom to warrant itz and foz this reaſon 'tis that 
the Surrenvdero2 ſhall have an mm of Treſpaſs againi> any 
| 1 perſon 


226 Trin. 4 Jac. Il. in Banco'Regis, 1688. 


Cuſtom of 
Merchants, 
where it 
muſt* be 
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perſon who enters, becauſe he ſhall be intended ſtill in poſſeſſion, 


tifi the Avmittance of another. 

If co, then Jnfancy cannot pzotect an Eſtate to which the Jn- 
fant hath no Title till Admittance 3 fo2 till then he hath neither 
Jus in re no2 Jus ad rem. 

This is a Condition annexed to the Eſtate to be perfoxmed by 

the Infant, by which he is bound notwithſtanding his Now-age, 
otherwiſe his'Eſtate is fo2feited. 
The Cuſtom which obligeth him to be admitted is to entitle 
the Lozd of the Wannoz to a Fine to which he hath a right. Now 
Infancy was never yet extended to endanger that remedy, which 
Men have to recover their Rights it has been often ſo far 
extended as to delap fuch a remedy, but never to deſtroy ft ; fo2 
if the Infant ſhould die the Low looſeth the Fine and then another 
perſon is to be admitted ; but he cannot encreaſe the Fine upon 
him who is a Stranger fo2 the neglect of the Jnfant, 

"Tis true, where an Jnfant hath a Right it ſhall be pzeſerven 
though a Fine be ledfed and the five years paſs, but in this Caſe 
he hath no Right befoze Admittance. 

Jf a Feme Covert be an Heir to a Copyhold Eſtate, where the 
like Cuſtom is, and ſhe marrieth, and the Þusband after thee 
Peoclamations will not come and be admitted, *tis a Foxzfeſture 
during the Coverture, 

Now the reaſon in the Caſes of Coverture and Jnfancy is the 
ſame ; fo if there (hall be a Setfure during the time the woman 
is Covert, why not during the Jnfancy ? 

As to Sir Richard-Letrchford's Caſe, the Heir was beyond Sea, 
but when he came into England he deſired to be admitted ; but 
this Jnfant never yet deſired to be admitted 3 he ſtands upon his 
Paviledge of Infancy. 


Q 
But upon the Dpinion of the other thee Juſtices the Judgment 
was affirmed that the Cuſtom doth not bind the Infant. 


Carter verſus Dowrich. 


Covenant to pay ſo much Bony to the Plaintiff o2 his AC 

ſigns as ſhould be dzawn upon the now Defendant by a Bill 

of Exchange, &c. The Beach was aſſigned in Non-payment. 
The Defendant pleaded that the Plaintiff ſecundum legem Mer- 


articular- catorum dtd aſſign the Bony to be patd to A. who aſſigned t to 
y ſet forth. B.-to whom he paid 100 |. and tendzed the reſt dzawn upon by 


Bill of Exchange, &c. 
And 


lm——rSRem_m—_ oO none mn 
- 
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And upon a Demurrer By, Pollexfen inſiſted, that this was not 
a good lea, becauſe the Defendant had not ſet fozth the Cuſtom 
of Merchants, without which all theſe Aſſignments are void, of 
which Cuſtom the Court cannot take any judicial notice, but it 
muſt be.pleaded ; and 'tis not ſuffictent to ſay, that the Aſſignment 
was made ſecundum legem Mercatoriam, but it muſt be ſecun- 
dum conſuetudinem Mercatoriam, otherwiſe 'tis not good. 


E contra. Jt was argued that the .Cuſtom of Merchants is E contra. 

not a particular Cuſtom and local; but 'tts of an univerſal ex- Licr. :82. 
tent-and is a general Law of the Land. 
. Thepleading it as 'tis here, is good 3 fo2 if an Action is bzought 
againſt an Jnn-keeper 02 common Carrier 'tis uſual to declare ſe- 
cundum legem & conſuetudinem Angliz 3 fo2 'tis not a Cuſtom 
confined to a particular place, but 'tis ſuch which is ertenſive to 
all the King's People. 

The wozd Conſuetudo might have been added, but it impozts = Toft: 182: 
no moe than Lex, fo2 Cuſtom it [elf is Law, 

If the Cuſtom of Merchants had been left out the Defendant 
had then purſued his Covenant 3 fo2 if a .Wan agrees to pay 
MWonp to ſuch a perſon 02 his Aſſigns, and he appoints the pay 
ment to another, a tender to that perſon is a good perfoznance 
of the Covenant. 


Pleg. the Court were of pinion that this was not a good 
lea. 


Panton verſus the Earl of Bath. 


A Scire Facias to have Execution of a Judgment obtained in Where the 

the Court of Oliver late Pzoteco2 of England and the Pleading is 
Oomintons and Territories thereunto belonging; and in reciting goodin ſub- 
the Judgment 'tis ſaid that it was obtained befoze Oliver Po: ſtance tho' 


tecto2 of England and the Domintons thereunto belonging (leaving *2*'* '5 


out the wozp Territories.) few 


| t hurr. 
And upon a Demurrer MN. Pollexfen held this to be a variance, mo _— 


and like the Caſe where a Writ of Erro2 was bzought to remove a orac verſus 
Recowd in Eje&tment directed to the Biſhop of Durham, ſetting Mer*ton- 
fotth that the Action was between (nch Parties, and bzought befo2e 
the ſaid Biſhop and ſeven other perſons ('naming them ;) and the 
BRecow removed was an Ejeatment _ the Biſhop and _ 

N 2 others 
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E contra. 


'Y Where the 
| Reverſion 
{4 in Fee ſhall 
paſs in a 
| Will by the 
| words Viz. 
Remaining 
part of my 
Eſtate. 


* Allen 28. 


others, (0 that it could not be the ſame Recozd which was in- 
tended to be removed by the Crit. 


E contra. Jt was ſaid, uppole the word Scotland ſhould be 


left out of the King's Title, would that be a variance ? 


The Judicature in this Caſe is ſtill the (ame, and the Plead- 


ing is good in Subſtance ; and of that Opinion was the whole 
ourt. 


Hyley verſus Hyley. 
[= had Iſſue W. his eldeſt Son, 


Peter, 


who had Mue-Charles, 


Þe by Will deviſed 1000 1. to his eldeſt Son, and ſeveral par- 
cels of Land to other Legatees. 

Then he gave to Peter Lands fin Tail Male. 

To John a Banſjon Houſe ' (now in queſtion) in Tail Yale. 

Þe deviſed another Þouſe to his Gzandſon Charles in like 
manner. 

And all the reft and remaining part of his Eſtate he deviſed to 
his thhee Gtandſons equally to be d{bided amongſt them, that 
only excepted which he had given to Peter, Charles and Joby, and 
to the Heirs of their Bodies, whom he made Executo2s. 

Then by another Clauſe he deviſed, viz. That if either of 
his Erecutozs die without Iſſue then the part o2 parts of him 
__ Ys ſhall go to the Survivo2 02 Survivors equally to be 
divided, 

John, the youngeſt Gzandſon, dyed without Jſſue, and the ques 
ſfion was, whether the Reverſion of his Þouſe ſhall be divided be- 
tween his ſurviving Bzothers o2 deſcend to his Her. 

And it was adjudged that the Erception in the TUil did com- 
pehend the BReverſion in Fee, and that it did not paſs but with: 
out ſuch an Exception it had paſſed ; * as where a Pan deviſed his 
2)anno? to another fo2 years, and part of other Lands to B. and 
bis Heirs, and all the reſ# of his Lands to his Bzother in Tal, 
2 0 held that by thele wowds the Reverſion of the Panno? did 

als. 
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Anonymus: 


OTA. An Infant having entred into a Statute bzotught 
an Audita Querela to avoid it ; he was. bzought into the 
Court, and two TTiitnefſes were (wom to p2ove His Age, any 
then his Appearance and Jnſpecion were reco2ded ; he was bound 
in this Caſe with two other perſons fo2 1500 1. and had no mote 
than 200 1. foz his ſhare, | 


Lydcott verſus Willows. 


J2 Eectment. A ſpecial Uerdic was found, viz. that the Te- Deviſe of 
ſtato2 being ſeized in Fee of certain Houſes fn Bedfor-Bury an Heredi- 

and in Parker's Lane, did by TUill deviſe his Pouſes fn Parker's tament car- 
Lane to charitable Uſes ; then he gave ſeveral ſpecifick Legacies 11c5 << Re- 
to ſeveral perſons named in the ſaid CUill ; and then he deviſed _ " 
his Þouſes in Bedford-Bury to Edward Harris and Mary his (Uife © © 
fo2 their Lives ; then follow theſe wozds, viz. The better to en- 
able zzy Wife to pay my Legacies I give and bequeath to her and 
her Heirs all my Meſuages, Lands, Tenements and Hereditaments 
in the Kingdom of Exgland not before diſpoſed of, e*c. 

The Queſtion was whether this Devite would carry the Re- 
verſion of the Houſes in Bedford-Bury to his (life. 

Adjudged that it did not, but that it ought to go to the Heir of 
the Teſtatoz, who was Plaintiff in this Caſe $ Jt being found 
that Harris and his TUife were dead, and that the TUife who 


was Executrir had ſufficient Aﬀets to pay the Legacies without 
the Reverſion, 


But Juſtice Powel was of another Dpinfon ; fo2 that the 
wozd Hereditament fmpozts an Jnheritance, and if it had deviſed 
_ v1z. the Jnheritance not befoze diſpoſed of the Reverſion had 
paſſed. 
Afterwards a TUrit of Erro2 was bzought tn the Exchequer- 2 Vent. 285. 
Chamber upon this Judgment, and accoding to the Opinion of 
Juſtice Powel the Judgment was reverſed. 


Nota. A Rule of Court was made, that no Certiorari ſhould 
go ta the Seſſions of Ely without Botion in Court, 02 ſigning 
of it by a Judge in his Chamber, 


But 
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But My. Pollexfen inſiſted that the Seffions there did not dif. 
fer from other Courts and Franchiſes ; fo2 the inferio2 Courts 
in London are of as large a Jurisdiaion as any, and yet a Cer- 
tiorari goes tg them, and (o it ought to go to Ely ; fo? 'tis the 
Right of the Subject to remove his Cauſe hither. 

Their-courle in the Royal Franchiſe of Ely is to hold the Sef- 
ſions there twice a year, viz. in March and September, in which 
two Months the Judges are ſeldom in Town ; and if this Court 
ſhould deny a Certiorari, the Court of Common Pleas would 
grant it. 


 Attomeyp General contra. This Franchiſe of Ely is of greater 

INiviledge and Authozity than any inferio2 Court, fo} it hath 
many Regalia though 'tis not a County Palatine. | 

q Certiorari will not lie to the G2and Seſſions, no2 to a Cotrn- 
ty Palatine, to remove Civil Cauſes 3 'tis true, it lyeth to re- 
move Jndictments fo2 Riots 3 and this Franchiſe being truly cal- 
led Royal hath equal paviledge with a County Palatine, and 
therefoze a Certiorari will not fie. 

But no Rule was made, 


Osborn verſus Steward. 


448. Latch.g9. durante termino to the Lefſoz, his Erecutozs o2 Aſſigns 3 the Leſ- 


Diſtreſs for | r= The Caſe upon thePleadings was this, viz. A Leaſe 
an Heriot, was made of Land fo2 99 years if Margery and Dorothy 
where it Upton ſhould ſo long live, reſerving a yearly Rent and an HÞe- 
may be riot 02 4o s. in-lieu thereof after the death of either of them, 
taken. Provided that no Heriot ſhall be paid after the death of Margery, 
living Dorothy. 
Margery ſurvived, and is ſince dead. ; 
The Queſtion was whether upon this Reſervation the Beaſt of . 
any perſon being upvn the Land may be diſtreined fo2 an Þeriot. 
M1, Pollexfen argued that it could not,becauſe the wozds in the 
| Reſervation ought to be taken very ſtrictly, and not to be carryed 
| farther than the plain erpreſſion. | 
| co £1: +; CUbere words are doubtful they have been always expounded a- 
| Cro. Eliz-217. rainſt the Lefſo? 3 as ifa Leaſe be made fo? years reſerving a Rent 
| | | 


(o2 dies, bis Deir ſhall not have the Bent, becauſe 'tis reſerved to 
the Executors, ' 


lt 
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But here is no room fo? any doubt upon theſe wozds, foz if a 
Leaſe fo2 years be made, in which there is a Covenant, that the 
Leſſee hall pay the Rent without any other wows, this determines 
upon the death of the Leſſee. 

So where a Leaſe was made fo2 99 years if A. B. C. oz any of = Rel. Abr. 
them ſhould ſo long live, reſerving Kent to. him and his Erecu- Herley 58. 
to2s, and alſo at 02 upon the death of either his or their beſt Beaſt, Cro. Car. 3:4. 
in the name of an Heriot, pzovided that.if B. o2 C. die, living A. 
no Heriot ſhall be paid after their deaths, 

A. aſſigns his Term, and the Beaſt of the Aſſignee was taken 
fo2 an Heriot, but adjudged that it could not, fo2 the wozds his 
or their (ſhall not be carried farther than to the perſons named in 
the Limitation. 

The Books that affirm that a Man may ſeize fo2 an Heriot 
Service, cannot be bzought as Authozities in this Caſe, becauſe they 
are all upon Tenures between Low and Tenant, and not upon 
particular Reſervations as this fs. 

- The old Books ſay, that if a Tenant by Fealty and Herfot- Broke cir. He- 
Service, made his Exrecuto2 and dfed, that the Lozd mfght ſeize ** *: 
the beſt Beaſt of his Tenant in the Hands of the Erecuto2, 

and if he could not find any Beaſt, then he might diſtrain the 
Erecuto?, and the reaſon of this ſeizure was becauſe fmme- 
diately upon the death of the Tenant, a P2operty was veſted in *'* <2 95 
the Lodz but it was held always unreaſonable to put him to 

diſfrain when he might Ceiſe. 

And it is now held that fo2 Heriot-Service the Low may Cro. Car. 266. 
either diſtrain 02 ſeiſe, but then ff he makes a ſefſure, it muſt be J92** 3**- 
the very Beaſt of the Tenant, but if he diſtrain, he may take any | 
perſons Cattle upon the-Land. | 

So that admitting this to be Law, yet it pzoves nothing ta 
this matter, becauſe ſuch Services betng by Tenure, ſhall not 
be extended to thoſe which are created within time of memoyy, 
upon particular reſervations ; fo2 by thoſe ancient Tenures the 

_ hav many Pytvilerges which cannot be upon Reſerva- 
| ons. | 

Beſides, the ſeiſures in thoſe Caſes were by the Lo2ds, who 
continued ſo to be at the very time of the ſeiſure 3 but in our Caſe 
the Leaſe is determined-by the death of the laſt Life, (o the Pyt- 
viledge is loſf, and then it muſt ffand upon the particular wows 
in the Deed, Sed adjornatur tnto the Erchequer Chamber, the 
Judges being divided in Opinion, Vid. 2 Sand. 65x. | 
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Shipley verſus Chappel. Paſch. 3 Fac. Rot. goa. 


_ EB Plaintiff Shipley as Adminiftrato2 of Hannah his Wife, 
pr morercor btought an Acton of Debt upon a Bond, againſt Chappel an 
in the dif. Attomy, fo2 140 1. 
jantive, @CThe Defendant crayed one of the Condition, which was 
and one Viz. TUhereas Hannah Goddard (who was Wife to the JPlafn- 
. part be- tiff) and Thomas Chappel of Greys-Inn, tn the County of -Mid- 

compete dleſex, are Coparceners (accowing to the Common-Law) of one 
P77, ver POuſe , with the Appurtenances in Sheficild, in the poſſeſſion of 
%e other William White ; and whereas the ſaid Hannah Goddard hath patd 
muſt be unto Thomas Chappel the Father, fo2 the uſe of his Son, the 
performed Sum of 72 1. in conſideration that the ſafſa Thomas Chappel the 
according Son, when he attains the Age of 21 years (which will be about 
tothe ſuble- Midſomer next) do by good Conveyance in the Law, at the coſts 
quent mat- gny charges of the ſaid Hannah Goddard, convey his ſatd moi- 
_ ety of the ſaiz Þouſe with the Appurtenances, unto her and her 
Heirs. Mow the Condition of this Dbligation is ſuch, Thatif the 
ſaid Thomas Chappel the Son ſhall at the Age of 2x years con- 
vey his ſaid moiety of the ſaid Þouſe, or otherwiſe if the (aft 
Thomas Chappel the Father, his Þeirs, Erxecuto2s oz Adminiſtra- 
to2s, ſhall pay o2 cauſe to be paid the ſum of 721. with lawful 
Intereſt fo2 tye ſame, unto the ſaſy Hannah Goddard, her Erecn: 
to2s, Avminiſtratozs oz Aſſigns, that then this Dbligation to be 

void. 

Then he pleaded, that his Son Thomas Chappel wag Copar- 
cener with Hannah Goddard, ag Co-heires of Elizabeth Goddard, 
that Thomas came of Age, and that befoze that time Hannah djep 
without Iſſue. 

The Plaintiff replied, that true it is, that befoze Thomas Chap- 
pel the Son came of Age the ſaid Hannah died without Jfſue of her 
Body, that Elizabeth Goddard befoze the making of the ſaid Bond 
died ſeiſed fn Fee of the ſaid Wefſuage, but that ſhe firſt married 
with one Malm Stacy, by whom the had Iſſue Lydia; that Malm her 
Þugband died, and-Elizaberh married John Goddard, by whom he 
bad Jſſue Hannah, their only Daughter and Þeir ; that John God- 
dard died, and that Lydia Stacy married the Defendant Thomas 
Chappel, by whom he had Jſſue Thomas Chappel his Son ; that 
Lydia died in the life-time of Elizabeth; that Thomas Chappel hath 
not paid the 72 |. to Haunab jn her life-time, oz to John Shipley 
after her death. 
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The Defendant vemurred, and the Plaintiff joyned in De: 
murrer; - 


# 


The Queſtion was, lince the wow Heirs in: the Condition os. 
ing a wozd of Limitation, : and not. of any defignation of: the per- 
ſon, whether the death of Hannah Goddard : befoze: Cha appet the 
Son came of Age, and who 'was to make the Conveyance! hall 
excuſe the Defendant from the-payment of the Donp : 2 : 


' Thoſe who. argued fot the Defendant, chiefly relied upon mn Lan 5 Co. 21. b, 
ter's Caſe, which was, viz. Langhrer and Rainsford were -bound 
that ff R: after matriage with 'G. together with the ſaid G{-Hall 
ſell a Weſſuage, - &c. if then R: do' o2 ſhall in his life-tinie par: 
chaſe fo2 the ſafd G. and her Heirs and Aſſigns Lands of as g60d 
value as the Bony by him recetvev by the ſaid Sale, 02 leave: 'her 
as much Yony at his veceaſe, then, tc. | 

G. died, R. dfd not purchaſe Lands of an-equal value: with that 
he (old; and upon Demurrer it was held that where a Conditfon 
conſiſteth of two parts in the'disjundive, and both poſſtbleiatthe 
time: of 'the Bond made, and afterwards one is become tmpoſit- 
ble by the ac'of God,.there the Dbligo2 is not bound to perfozthe 
other part, becauſe the Condition is made fo2 the benefit of the'D- 
bligo2, and ſhall be taken moſt beneficially fo2 him who had elect: 


= either to pertoumn the one 02 the oe; to ſave the One of The 
ond. 


ut the Council fo? the Plaintiff ſaid that the whole initent of 
the Condition in that Caſe was to pzovide a Security fo2 G.- 'who 
died befoze her Pugband 3 (o that no body cotld be hurt forthe 
non-perfoyumance of that Condition, there being no manner of 
— that any thing ſhould be done in ower to it after "het 
Dece 

Tis quite otherwiſe in the Caſe at Bar, foz Hannali Godditrd 
paid*MWony fo2 the Houſe, and certainly it was never- intended 
that Chappel the Father to whom the Dony was patd, ſhould: Have 
both Houſe and Yony. 

Jf the had lived the Houſe ought to have been conveyed to her ; ; 
u— fs dead the Bony ought to be patd, fo2 'tis not loſt by her 
Dea | 
" Mm Laughter's Caſe, the perſon who was to do the thing-wasthe 
Dbliigo2 himſelf,- but here the Father undertakes fo2 his Son, that 
he ſhould convey when he came of Age, 02 to 'repay the y, {0 
that**tis not pzoperly a Condftion in the disjunctve, (ox ts. no 
moe than if it had been penn d after this manner, | 


I) h _ 


| « 1990 


I I OE nn On ce 


"Trin. 4 4 Joc. ILin Banco Rexks, 1688. 


234 


Cro. Eliz.399. - 


— 2 


Viz; The Father undertakes fo2 his Son. that he hail condey 
at the Age of 21 years ; if he refuſe, then the Father is to repay 
what Mmony he recetved. 

Beſides, Laughter's Caſe is Repotted by Juſtice Croke, and 
therein he cites two other Caſes of Chew and Baker. 

That of Chew was viz. A. promiſed B. that if C. did not ap: 
pear at Weſtminſter (uch a day;- he would-pap htm 20 1. The De- 
fendant pleaded that C. died befoze the day 3 and ruled to be no 
Plea, fo2 he ought to pay the: Boriy, which Caſe is parallel to this, 
f02 tis the ſame in Reaſon and Senſe. 

That of Baker was viz. A. Man was bound that A. ſhould ap- 
pear the firſt day in the next Term at the Star-Chamber, o2 he 
would pap 201. A. died befoze the day, ſo as by the act of God be 
could not appear, yet it was adjudged that the Wony muſt be-patd. 

The like Caſe was adjudged between Huntley and Allen in the 
Common-Plcas, fn my Low Hale's timez tis entred Paſch, 1658. 


_ Roti 1277. 


Cro. Eliz. 396. 
Moor 395- 


E contra. 


The:Rule in Laughter's Caſe cannot be denjed, viz. where the 
Condition is in the diſjunctive conſiſting of two parts, and one be- 
comes impoſſible by the act of God, the Dbligo2 ts not bound to 
perfoqmn the other, but then it muſt be governed by the ſubſequent 
matter. 

As in Greningham's Caſe, viz. Debt upon Bond, conditioned 
that if the Defendant delivered thzee Bonds to the Plaintiff, 
wherein he was bound to the Defendant, o2 a Releaſe of them, 
> cg ould be adviſed by the Plaintiff's Council befoze ſuch a day, 

n, &c. 

The Defendant pleaded, that neither the Plaintiff 02 his Coun- 
cil did adviſe a Releaſe befoze the day, &c- and upon Demurrer 
it was adjudged that the Plea was good , foz the Defendant 
bad an elenion to deliver 02 releaſe as the Plaintiff ſhould Ddeviſe, 
which if he will not do, the Defendant is diſcharged by-the neg- 
lect of-the Plaintiff; fo2 the Defendant being at his choice to 
perfozum the one thing 02 the other, 'tis not reaſon that the Plaid 
tiff ſhould compel him to perfozm one thing only, 


Jt was argued on the other ſide, that this is a diſſuncive con- 
dition, and not only an undertaking of the Father fo2 the Son. 
- Where a Condition is to perfozm two things, and if either be 
dones: 19 Action will lye, ſuch Condition is in the diſjunctive, as tn 
this-Caſe, if the Son had conveyed 02 the Father repaidthe. Pony, 
%Þy the Condition of this Bond, the Father did as much un- 
dertake fo2 his Son, as Laughcer did fo2 Rainsford, viz. to con- 
= the Houſe, oz pay the Yonp to Hannah Goddard ; now the laſt 


part 
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part of the Condition being diſcharged by the Act of God, he is ac- 
quitted of the other. 
Suppoſe the Conditfon had been ſingle to convey to Hannah 
Goddard, if the dfte, the Bond ts void, 
There is an Authozity to this purpoſe , Repozted by Juſfice co. £1iz.380; 
Croke, which was, an Action of Debt was bzought by the Þlain- 
tiff, as Executoz, &c. The Condition of the Bond was fo2 the 
yearly payment of a Sum of Yony twice fn a year , viz. at 
Michaelmas and Lady-day, during the Life of a Lady, o2 with: 
in 30 days after either of the (aid Feaſts : the Lady died after 
one of the Feaſts, but within the 30 days ; it was adjudged that 
by her death that payment which was: due at the Feaſt pzeceding 
was diſcharged, | 
Jn the Caſe at Bar the Condition is, that if the Son ſhould = 
not convey when of Age, or otherwiſe, if the Defendant re-pay, 
&c. Now certainly theſe wozds 'or otherwiſe, make the Conditton 
diſjunctive, 
'Tis like the common Caſe of Bal entred into ft this Tourt, 
whereby the Parties undertake-that the Defendant ſhall render 
himſelf to Pyiſon if condemned -in the Action , or they ſhall pap 
the condemnation nzony 3 this is a diſjunctive condition, and if 
the Oefendant dye befoze the return of the ſecond Sci. Fa. the 
Bail are diſcharged, Z 


— 


Juſtice Allibon ſaid, that if a condition be to make an Aſſu- Rott. Abr. tic. 
rance of Land to the Dbligee and his Heirs, and the Obligee <9n*uon +50: 
dies befoze the Aſſurance made, yet it ſhall be made to the Heir, * * 
foz this copulattve is a diſjunctive. Sed Adjornatur. 


Franſhaw verſus Bradſhaw. Mich. 1 Fac. Rot. 45. 


Ebt upon a Judgment obtained in this Court, 34 Car. 2. \q,cec of 
ſetting fozth the ſaid Judgment, &c. Sicut per Recordum Form not 

& proceſſum inde remaney' in eadem Curia nuper Domini Re- amendable 

gis coram ipſo Rege apud Weſtmonaſt. plenius liquer & apparer. upon De- 

Andupon a Demurrer to the Declaration this Objection was made, 2=**<r+ 

viz. Jt doth not appear that the Judgment was in fo2ce, 02 where 

the Becozd was at the time of this Action bzought 3 he ſhoula 

have declared Coram ipſo nuper Rege apud Weſtm. ſed jam co- 

ram Domino Rege nunc reſiden' &c. plenius liquert, &c. 


The Court held it was but matter of foxm, but being upon a 
Demurrer it was not amenvable. 
Dh 2 Letch- 
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Letchmere verſus Thorowgood, U& al Vic. London. 


When 2 =Reſpaſs by the Aſſignees of Commiſſioners of Bankrupcy 
Judgment / fo? taking of their Goods 3 upon not Guilty pleaded; the 
:- once Cx- Jury find a ſpecial Uerdic, the (ubſtance of which was, viz. one 
ecuted,'the Toplady, g Vintner, on the 28th of April became a Bankrupt, 
Goods are againſt whom a Judgment was fozmerly obtained ; the Judgment 
in Cuſt 0418 3 Credito2 ſued out a- Fi. Fa. and the Sheriffs of London, bp vir: 
= tue thereof, did on the 29th day of April ſeize the Goods of the 
NG ſaid Toplady ; that after the feizure, and befoze' any Venditioni 
by an Ex- EXPOnas, Viz. 4 Maijj an Extent (which is a Pzerogative Writ ) 
chequer Pro- iſſued out-of the Exchequer againift two perſons who were in- 
ceſs, or Aſ- debted to the King, and by inquiſition this Toplady was found 
ſignmentol tg he indebted to them, whereupon parcel of the Goods in the 
COHN Declaration was ſeized by the Sheriffs upon the (fatd Extent, and 
cog : .. (old, and the Yony paid to the Creditozs, but betoze the ſaid Sale, 
ankruPts- > any erecution of the Exchequer Pzoceſs., a Commiſſon of 
Sankrupcy was had againſt Toplady, and that the Commiſſio- 

ners on the ſecond of June aſſigned the Goods to the Jlaintiff, 
The Queſtion was, whether this Extent did not come too [ate * 
And ft was held it didz 02 whether the Fi. Fa. was well erecu:- 
ted, (o that the Aſſignees of the Bankrupts Eſtate could not 
bave a Title to thoſe- Goods which were taken befoze in Ere- 


cution, and (0 f1'Cuſtodia Legis > And it was held that they had no 
Title, | 


Fitzgerald verſus Villiers. 


Infant muſt RIT of Erro2 upon a Judgment in Dower, and the Et- 
appear by ro2 aſſigned was , that the Tenant in Dower was an 
Guardian. Jnfant, and no CUarrant was alledged of the admiſſion of any 
+» Afice 31, Ouardian, that it might appear to be the ac of the Court ; 'tis 
- true an Jnfant may ſue by Prochein Amy, but ſhall not- appear 
_ LR. Attomp but by Guardian, becauſe 'tis intended by Law, that 
Hec.gz. - he hath not ſufficient diſcretion to chuſe an Attozny, therefore 
$2. $4- tis p2ovided that he appear per Guardianum, which is done by 


He:l. c2. the Court, who are always careful of Jnfancy, and a ſpectal En- 


3 Cro. 158. trp (8s made upon the Roll. 
Moor 434- 


=. Viz. Per Guardianum ad hoc per Curiam admiſſum, &c. 


- 2. The Appearance is by the Guardian in his. own Name : 
Viz. Er przdicta Katherina Fitzgerald per Richardum Power 


Guardianum 


UMI 
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Guardianum ſuum venit & dicir quod iple, &c. ft ſhould have 
been in the name of the Party quod ipſa, &c. Adjurnatur. 


Harriſon verſus. Auſtin. 


Settlement was: made as followeth, Viz. "That if I have What 
' no Iſſue, and in caſe I dye without: Iſſue. of my Body words a- 
lawfully begotten, then I give, gramt and confirm my Land, ec, Mount tO 2 
ro my Kinfwoman. Sarah Stoker, to have and to hold the fame CEE 
ro the uſe of my ſelf for Life, and after m deceaſe -to the ry 
uſe of the ſaid Sarah and the Heirs of her Body to be begotten, 


with Remainders over, @c. 


The Queſtion was, whether this div amount to a Covenant 
to ſtand ſetſed, ſo as to raiſe an uſe to Sarah without tranſmu- 
The Dbjecaion againſtft was, that Uſes are created chieflp by 
the intention of the Parties, and that by theſe wozds grant and $5 25: | 
confirm, the Feoffo2 did intend the Land ſhould pafs at Common Þye: gs. 
Law; (0 it could not be'a-Covenant to ſtand leifed 3; tis like the * Ko! Aer: 
Caſe where a Letter of Attozny is in the Deed, o2 a Covenant (> $6. 
to make Livery, there nothing ſhall: paſs by way: of ule, but the Plows. 3+». 
poſſeſſion, accowding ta the courſe of the Common Law; and 
therefoze there being netfther Livery and Seiſin 02 Attozmment, no 
uſe will paſs to Sarah. . | | 
- Jt cannot be a Bargain and: Sale, fo2 that-:is only where a 
Recompence is on each ſide to make the Contract good ; beſides, - 18. 72. 
the Oced is not tnrolled, | | 
To this it was anſwered, that it ſhall be conſtrued to be @ : Ven. : 37. 
Covenant to ſtand ſeiſev, though the fozmal wozds are wanting 
to make it (0; and fo? that purpoſe it was compared to Fox's Cale, 8 Co. 93. 
who being ſeiſed in Fee, deviſed his Land to C. fo2 Life, re: 
matinder over fo2 Life, reſerving a Rent : and afterwards by Jn- 
denture in conſideration of Monp, did demiſe, grant and fer the 
ſame Lands to D. fo? 99 pears, reſerving a Kent, the Leſſee fo2 
Life did not attozn, in which Caſe there was not one wo2d of any 
uſe, 02 any attomment to make it paſs by Gzant, and the Que- 
ſition was, whether this Leaſe fo2 pears ſhall amount to a Bar- 
gain and Sale, (ſo that the Reverſion together with the Rent ſhall | 
paſs to the Leſſee, without Attoznment3- and it was held that bp Hob. 77. 
conſkruction of Law it did amount to a Bargatn and Sale, fo2 
the wozds {(mpozt as much. | 
And in this Caſe it was adjudged that it was a Covenant to 
ſtand ſeiſed, 


Hexham 


OGG 


ns. 
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Hexham werſus Coniers. 


An Eje&- N Ejecment the 1laintiff veclared de uno Mcſſuagio five Te- 
ment will & nemento, and had a Uervian, but Judgment was arreſted , 
lye fora becauſe an Eſectment will not iye of a Tenement, fo2 tis a wozd 
Tenement. of an uncertain ſignification, it may be an Advowſon Houſe o2 

Land; but it is good in Dower ; (0 is Meſſuagium ſive Tenemen- 


tum yocat the Black Swan, fot this addition makes it certafn that - 
the Tenement intended is a Houſe. 


Rex: verſus Bunny. 


Motion was made fo2 a Mclius inquirendum to be directed 

to a Cozoner, who had returned his Inquiſition upon the 
death of Bunny, that he was not compos'mentis, when in truth he 
was Felo de ſe. ; 

But it was oppoſed by Serjeant Pemberton and M2. Pollexfen 
who ſafd, that the Law gives great credit to the Jnqueſt-of -a Co- 
roner, and. that a Melius 'inquirendum fg ſelvom 02 never grant- 
ed, tho' it appear to the Court upon Afftvavits, that the Party 

Mod. Rep. 82. Jad his Senſes. Jt hath been granted where any fault is in the 
Cozoner, 02 any incertainty tn the Jnquiſition returned. 
C:o. £1;:.19;, That there is ſuch a TUrit it cannot be dented; but tis gene- 
0. 61-37" rally granted upon Offices 02 Tenures, and directed to the She- 
; Keb.860, Tiff but never to a Coponer in the caſe of aFelo de ſe, who makes 
his Enquiry ſuper viſum Corporis. 
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In Trieity-Vacation laſt, Mr. Juſtice Holloway and Mr. Juſtice 
Thomas Powell had 'their 2wuietus, and Mr. Serjeant Baldock 
and Mr. Seyeant Stringer were made Juſtices of this Court : 
And Mr. Juſtice Alibox (who was a;Rower Catholick) died 
in the ſame Vacation, and Sir John Powell,, one of the Ba- 
rons of the Exchequer., ,was made 'a Juſtice! of this Courr ; 
Sir Thowas Jennor, another; of the,Barons of rhe Exchequer , 

was made a Juſtice: of 'the Commun: Pleas, and Mr. Serjeant 
Rotheram and Mr. Serjeant Ingoldby were made Barons of 
the Babeqvere Gt cob 10d ee | 


» 


Wright Chief Fuftice. 
Powel TITEL 
Baldock Cubic 


Stringer 


3  % 


Shuttleworth verſus Garnet. Intratur Trin. 1 Willielmi 
G& Marix Rotulo 965. 


—IÞE Defendant was Tenant of Cuſfomary Lands held 7,4: 
of the Banoz.of A. of which Banoz B. was Lozd; 47: will lye 
That a Fine-was due to him fo2 an admiſſion : That for a Fine, 
- .. upon the death of the aid Low, the Yano? deſcended vpn anAc- 
to W. as his Son anv/ Þeir., who' vied , and the Plaintiff, as viffion.&«- 
| _ to the Heir, bzought gn Indebitatus Aſſumpſit fox this 
ne. 
He declared alſo that the Defendant was indebted to him in 
25 1. fo} a reafonable Fine, &c. Joh 
e 


EE 
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Hexham verſus Comiers. 


An Ejea- [| N Cjecment the Platntiff veclared de uno Mcſiuagio five Te- 

ment will nemento, and had a Uerdia, but Judgment was arreſted , 

lye fora becauſe an Efectment will not 1ye of a Tenement, fo2 tis a wozd 

Tenement. of an uncertain ſignification, it may be: an Advowſon Houſe o2 
Land; but it is good in Dower 3 (o is Meſluagium five Tenemen- 
tum vocar' the Black Swan, fot this addition makes it certain that - 
the Tenement intended is a Houle. 


Rex: verſus Bunny. 


Dotion was made fo2 a Mclius inquirendum to- be directed 

to a Cozoner, who had returned his Jnquiſition upon the 
death of Bunny, that he was not compos 'mentis, when in truth he 
was Felo de ſe. 

But it was oppoſed by Serjeant Pemberton any M2, Pollexfen 
who ſafd, that the Law gives great credit to the Jnqueſt-of -a Co- 
roner, and. that a Melius 'inquirendum ig (ſelvom 92 never grant- 
ed, tho' it appear to the Court upon Afftvavits, that the Party 

Mod. Rep. 82. Had his Senſes. Jt hath been granted where any fault is in the 
Cozoner, 02 any incertainty tn the Inquiſition returned. 
C:o.F1;-.1-;, That there is ſuch a {Urit it cannot be denied; but tis gene- 
37 rally granted upon Offices oz Tenures, and directed to the She- 
; Keb.800, Tiff; but never to a Coponer in the caſe of aFelo de ſe, who makes 
his Enquiry ſuper viſum Corporis. 
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In Trizity-Vacation laſt, Mr. Juſtice Holloway and Mr. Juſtice 
Thomas Powel/ had \their @uietus, and Mr. Serjeant Baldock 
and Mr. Serjeant Stringer were made Juſtices of this Court : 
And Mr. Juſtice Alibox (who was a;Rowar Catholick) died 
in the ſame Vacation, and Sir John Powell,, one of the Ba- 
rons of the Excheqver., .was made 'a Juſtice: of this Courr ; 
Sir Thowas Jennor, another, of the,Barons of the Exchequer , 
was made a Juſtice: of 'the Common: Pleas, and Mr. Serjeant 

Rotheram and Mr. Serjeant Ingoldby were made Barons of 
the Exchequer. ret a6” ff 3055) | 


» 


Wright Chief Tuftice. 
Powel Yrs 

Baldock Cubic 
Stringer Dag” 


E | | » 


Shuttleworth verſus Garnet. Intratur Trin. 1 Willielmi 
© Mariz Rotulo 965. 


—4Þ E Defendant was Tenant of Cuſtomary Lands held 7,4:3;a:s 
of the Banoz. of A. of which BYanoz B. was Lodz 4/7: willlye 
That a Fine-was due 'to him foz an admiſſion : That for a Fine, 

- . upon the death of the ſaid Low, the Yano? deſcended upon anAd- 


to W. as his Son any Þetr, who vied , and the Plaintiff, as =\#0n.0+ 


_—_ to the Þetr, bzought gn Indebitatus Aſſumpſit for this 
ne. 


Þe declared alſo that the Defendant was indebted to him in 


25 |. fo} a reafonable Fine, &c. 


The 
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2 Cro. 599. 


Jones 339. 


' Econtra. 


2 Keb.. 677. 


The Plaintiff had a Qervic and entire Damages, and it was 
now moved in arreſt of Judg at an Indebitatus will not lie 
fo2 a Cuſtomarp Fine, beca oth not ariſe upon any Con- 
tract of the Parties, = 8 on the Tenure of the Land; fo2 upon 


he th of Lk apafaſ Ad Relief bats fo2 there ny ſpy in be bY 


De 
uo gran : ad the {Atiort, Depip 


locaſſet a Tare-houſe tothe Dctenant be p20miſed to if Ll s. per 
taeek, An Aſlumpſic. wag-bzought &2 this Rents awacoAYerdict 
fo2 the Plaintiff + And a Yotion was made fn Arreft of Judg: 
ment, that this was a Leaſe at Till, and the weekly payment 
was in the nature of a Kent ;- and it-was agreed that ain” AT: 
ſumpſit would not lie fo2 a Kent reſerved , becauſe it ſounds - 
in the Realty; but: becauſe: it was/ ouly-'a Pzomile #ti-ronſivera- 
tion of the occupying of. the Warehouſ 5the Acton was held to be 
well bzdught.- 

2. Where the Cauſe: of an"Action' FY not grounded-iupon a 
Contrac butupor'ſome ſpecial -Batter;:there- an Tiidebirtartus AL 
ſumpſit will not-lie and therefoze (t well-not lie upon'a'Bill of 
Exchange, 02 upon:an Awarv; op fo2 Rent, though there is-a Þt- 
vity both of Contract and Eftate, without a cfal Aſſumpft. 


Wk }(t1 


E contra. Jt was argued, that the agion lies ; fo though a 
Fine ſavours of the Realty, yet 'tis a certafn Duty. 

Jn all Caſes where Debt pill lie upon a ſimple Contrac there 
an Aſſumpſir will lie likewiſe ths true, this doth concern the Jn- 
heritance, but yet tis a Contract that the 'Tenant ſhall be admit- 
ted paying the Fine. | 

Tt hath been alſo maintained fo), MWony had and received out 
of the Dffice of Regiſter fo2 the Plaintiffs uſe, and fo2 Scavage 
MWony due to the Dayo2 and Commonalty of London, which is 
alſo an Jnheritance. . 


'Tis a Contract implyed by Law, atd therefore the Action is 
well bzought. 


Afterwards in Michaelmas: //Term x Williclmi -& Marie” by the 
 Opinjo of Juſtice Dolben, Eyre gnd Gregory. Judgment was given 
ePlajintifi; But the Chief-Juſtice:was.of another Dptnion ; 

to held that if-the Defendant had died-indebted to another by 
Bond, and had not Aſſets .beſides what: would fatisfie this Fine, 


if the Erecuto2 had-paid it to the Plaintiff it would have been a 
Devaſtayir in him, 


Suppoſe 


CS 


a 
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Suppoſe the Defendant pzomiſeth, that in conſideration that the 
Plaintiff would demiſe to him certain Lands that then he would . 
pay the Kent. Jf the Defendant pleads Non Aſſumpſit, the 583 «-fw 
Jlaintiff muſt pzove an erpzeſs Promile, o2 be Non ſuit, Symonds. 
Alſo here fs no Tenure oz Cuſtom ſet out. 59 
Pet by the Dpinion of the other thiee Juſtices the Plaintiff had 
his Judgment, | 


——_— 


Rex verſus Johnſon. _ 


Nfomnation upon the Statute of 29 & 30 Car. 2. cap. 1: p20- pardon af- 
hibiting the Jmpoztation of ſeveral French Commonities z ter a Ver- 
and amongſt the reſt-{Lace) under: the Penalty of 100 1: to be did for the 
patd by the Jmpozter, and 50 1. by the Uendoz, and the Goods to Ning _ 
be foxfeited, —- HGE LI Xe rug 
The Jnfoumation ſets fozth, that a Packet - containing fo *2Tte: 
many yards of Lace was impozted by the Defendant from-France;, 
and that he: did conceal it to hinder+the Seifure ; and that: he 
did p2fvately ſell jt contra formam Staruri. | el TH bs 
Upon- Not-Guilty pleaded the King had a Uerdic, and on'the 
2d of 'Otober there came fozth a general Pardon, in which were 
theſe TUo20s, viz. That the Subjedts ſhall 'nor beſued*or'vexed, 
ec. in their Bodies, Goods or Chattels, Lands 6r Tenements for 
any Matter, Cauſe or Contempt, M:ſdemeanour, Forfeiture, Of- 
fence, or any other thing heretofore done, committed, or omit- 
ted, againſt us Except allConcealments,' Frauds, Corruptions, Mil- 
demanours and Offences, whereby we or our late Brother "have 
been deceived in the Colleftion, payment or anſwering of our Re- 
venues Or any. part thereof, or any other Mony due or to be due 
to us, or received for us or him, and all Forfeitures, Penalties 
and Nomine Pend's thereupon arifing, and all Inditments and 
Informations or other Proceſs and Proceedings now depending or 
to be depending thereupon. - '' ©; a 303,57 GG 
The -Dueſtion now was, whether this Foxeiture was excuſed 
by this'Pardon. _— 71 31 
The'Attozney General argued, that it was not, becauſe an-Jt- 
tereſt is veſted in the King by the Judgment, and that -110 pat- 
ticular 02 general Patdon ſhall diveſt it without wozds of Re- 
ſkitution. | ' $+d 2p . h2 | © 1:10 
Do was 'T ooms's 'Caſe, who had-Judgment againſt another, any « Sand. 367. 
then became Felo de {e ; 'His Avminiſtrato? byomtht a” Scire Facias 
quare  Executionem non haberet : The Debto! pleaded that after 
the Judgment the Jnteſtate canis i which- was _—— 
the 


| - 1990 
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5 Co. 56. 


E contra, 


the Cozoners Enqueſt returned into this Court. The Plaintiff 

replied the Act of Pardon. But it was adjudged fo2 the Defendant ; 

fo2 the Inquiſition was returned, then the Debt was veſted 

in the King , which could not be djveſted without particular 

on of Reſtitution, and which were wanting in that Aa of 
| non. Þ 7 : 

The moſt pzoper wowd in the Body of this Parvon which 
ſeems to excuſe the Defendant, is the wozn Offence ; but the 
ſame word is likewiſe in the Exception, viz. Except all Offences, 
ec. in collecting or paying of Mony due to us, and all Forfeitures, 
&-c. Now the concealing of foxkteited Goods from Seiſure fs an 
Offence excepted; foz 'tis a remedy fo the King's Duty, of which 
he was hindzed by the Concealment. us 

'Tig true, the fir part of the Pardon: excuſeth all Biſdemea- 
nours comitted again the King in his Landing Revenue ; but 
this Exception takes fn all Concealments and Frauds fn anſwer» 


ing ofthe Revenue, and this ,Jufozmation is piincipally ground. | 


ed upon Fraud ; \o- that the Exception ought to be taken as 
largely fo2 the King. as the Pardon it (glf to diſcharge the 
Ns Fraud tending to the diminution of the Kevenue is pardon: 
ed, fo2 it excepts' not onlp. all Concealments 4n-collexing the 
Revenue, but other Pony due 02 to be due to the Ring, 

If therefoze when the King fs entituled by Jnquiſition, Office 
8 Recow, there-muſt be erpeſs and not general wozds to par» 
don-it ; and fince-this Fac was committep befoze the Pardon 
cawe out, and fo found by the Jury, whoſe Uervic is of moze 
value than an Enqueſt of Dffice ; (a that the King by this means 
ts entituled to: the Goods by Reco2d, and that befoze the Pardon ; 
fo} theſe Reaſons it cannot be teveſted in the party. 


Serjeant Pembercon and, B.Finch contra. | 
- The Queſtion is. what Juteret the King bath by this Uerdig ; 
fo2 as to the Dffence it ſelf 'tis within -the Body of the Pardon, 
fo2 all -Pisdemeauours and Offences are parvoned ; and the Er: 
ception doth not reach this Caſe, fo2 that excepts Bigdemeanourg 
inanſwering: of the Revenues. ;: Now that which ariſes by a Foxfet- 
tyre can never-he taken to be-part of the King's Revenue, be- 
cauſe the is p29perly a ſtated Dutty oziginally ſetied on the 
Kings and the Penalty to be inflicted fo2 this Bisdemeanour 
- caunot be-.a Revenue, becauſe the Court have not yet given Judg- 
pen_fd AK: 4 ps ploy OW Lytog - this 

Pears ptain, vecal e: Ring anghn venue, 
but cannot grant over a Penalty. nt 
303 The 
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The Jntoznation is not grounded upon any Ac of Parliament 
which eſtabliſhes the Revenue, but fo2 concealing of a thing fo2- 
feited to pzevent the Seifure thereof, which indeed may be a 
caſuai Revenue, as all Fines are ; (o that if this ſhould be taken 
as an Offence committed againſt the King in deceiving him of 
this Revenue, then thearſt part of the Pardon diſchargeth all ſuch 
Offences and. the Exception pardons none, 

*Tis fo2 theſe Reaſons that the Caſe cannot fall under any of 
the wozds in the Exception, no not under theſe CUlows, viz. 
Mony duc or to be due to the King, becauſe no Mony is yet 
due tohim,. Tis true, the Jury have found it a Bisdemeanour, 
which-is. finable ; but until the Fine is ſet no Yony fs due, 
becauſe the Court may. ſet a greater o2 leſs Fine as they ſhall 
ſee cauſe : And if any other Conſtruction ſhould be made of this 
Exception,. then, everp-thing foz which a Fine may be ſet, is ex- 
cepten,..atid this. wfll..be to make the Pardon. ſignifie nothing 3 
fo? what is meant by Dffences and.Pisdemeanours ff they ſhould 
be pardoned, and yet the Fine ariſing thereon ould not ? 

But admitting that .all Dftences relating to;the. Concealment 
of collecting of the Kevenue are excepted, then this Revenue 
muſt be-cither antecedent 02 it muſt ariſe by the, Fine. | 

"Tis no antecedent Revenue; this aypears by the Book of Rates 
wherein the King's ſtated Revenue is ſet down, and no mention 
of this ; ſo-that the Revenue to which this relates muſt ariſe up- 
on the Dffence ; and-what an abſurd thing 4s it to ſay, that all 
Dffences are pardoned by one part-of this general Pardon, and 
by ghe Exception none are pardoned 2? h 
eſides, the Jnfozmation fs not grounded. upon that part 
of the Statute which tnflias a Penalty upon the perſon who 
erpoſeth pzohibited Goods to Sale , fo2 then they would (ue foz 
the 50 1. therefoze it muſt be upon the Foxfeiture, which is ex- 
p2eſly patdoned ; and though there is a Conviction, yet nothing 
ts veſted in the King befoze Judgment, becauſe it may be arreſted ; 
and therefoze Tooms's Caſe is in no wiſe applicable to this, fo 
the Debt which was due to him was acually veſted in the King 


by the. Inquiſitfon returned here, which found him to be Felo de 
ſe, Adjornartur. 


Anonymus. 


— 
OO 


— 


— 
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Anony mus. 
A Ship was Libel in the Admiralty againſt a Ship called the Suſſex 
pawned ſor Ketch, ſetting foxth that the ſaideShip wanted Neceſſa- 


— ries ſuper altum Mare ; and that the 

was 4442 Sums of the Plaintiff at Roterdam, fox which he did" byporhe- 

biced in the cate the ſaid Ship ; and upon a Suggeſtion that this Contract 

Admiralty was made at St. Katherines infra Corpus Comiratus, Council 

chough the moved fo2 a Pyohibition, upon which a Queſtion did arfſe, whe- 

pawning ther a Baſter of a Ueſſel can pawn it 01 the Coaſt foz Neceſla- 

mfg tne ries, and the perſon to whom 'tis pawned Hall ſue fo? the Bonp 
anc. fn the Admiralty here, «ita 

NO By the Common Law a Baſter of a Ship had nefther a ge- 

"+33 eral o2 ſpecial pzoperty fn if, and therefize conld not 'patwwn ft ; 

but by the Civil Law in caſes of neceſſity he may rather, than the 

Uoyage ſhould be loft ; and if any ſich cauſe appear *tts' within 

the Juriſdiction of the Admiralty, but then- the pawning mutt be 

ſuper altum Mare. , TT 

Now the Statute of 28 H.8. which abzivgeth the Juttsdiction of 

Cap. 75. the Admiralty in Trials of Pyrates, and which appointeth Offences 

committed on the Sea to be tried L:%, Commiſſion under the 

great Seal directed to the Admital and others accozding to the 

coutſe of the Common Law, and not accowing to the Ctvil Law, 

gives a remedy in this'vety Caſe, foz it pzovides that ſt ſhall not 

Molloy de he pzejudicial to any perſon-fo2 taking of Uinuals, Gables, Roſes, 


Jure maririmo g,«. ft caſes of neceſſity upon the Sea paying fo? the ſame. 
So that this is an ercepted'Caſe, becauſe of the Neceflity ; any 
'tis like the Caſes of ſuing fox Partners Tlages tn this Court. 
The Service was at Sea ſo that the Admiralty hath no p2oper 
Jurisdiction over this Batter. | | 
*'CTis true, Pzohibitions have been denfed fo2 Mariners Wages ; 
winch. £. 8, the firſt is repozted by Jufkice Winch, but the reaſon ſeems to be 
becauſe they pzoceed in the Admtralty not upon any Contrac at 
Land, but upon the Yerits-of the Service at Sea, and allow o2 
deduct the TUages accowing to the good oz bad perfoxmance of 
the Services in the Uopage. 
"Beſides, there is an Act of Parliament which warrants the 
INoceedings fn the Court of Admiralty foz Bartners Tages :; 
Cotton Abrf. Fgy fn a Parliament held in the 14thgyear of Richard IT. the 
349. 37 Cotnmons petitioned foz remedy againſt great TWages taken by 
Daſters of Ships and DYariners ; to which the King _—_— 
p that 


aſter took up ſeveral 
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that the Admiral ſhall appoint them to take reaſonable Taages, ' 

02 ſhall puniſh them. | 
Now the reaſon of the Civil Law, which allows the pawning 

of a Ship fo2 neceſſaries upon the high Sea ſeems to be plain, be- 

cauſe there map be an extraowinary and invincible neceſſity at 

Sea, but not at Land, | 
S0 that this being a Contract beyond Sea and at Land the + T=@: :34. 

Court of Admiralty cannot have any Jurisdiction over ft ; foz 772-503: 

where the Common Law cannot relieve, in ſuch Caſes the Admit: 2 Brown. 47. 

ralty ſhall not, becauſe they are limited to Acts done upon the Sea 

and in. caſes of neceſſity ; fo2 if the Law ſhould be otherwtle the 

Daſter map take up as much Yony as he will, 


M2. Pollexfen contra. That things ariſing upon Land may * ®*Vs 535- 
be ſued fo2 in the Admiralty is no new thing ; fo2 fo it fs it all 
Cales of Stipulation ; Hariners (Uages are alſo recoverable tn 
that Court, not by - vertue -of any An of Parliament, but be- p;con. Mancy 
cauſe it grows due fo Services done at Sea, which is p2operly 2+ 
a DBaritime Cauſe, though the Contract foz that Service with the © ** 
Daſter was at Land : But the pzincipal reaſon why Mariners 
Wages are ſued foz in the Admiralty is becauſe the Ship is lt- 


able as well as the Baſter, who may be poo? and not able to an- 
ſwer the Seamen. | 


Curia. Take a Trial upon the neceſſity in this Caſe. 


Anonymus. 


ÞE Plaintiff recovered a Uerdict againſt the Defendant in 
an Action upon the Cale. 


The Defendant now moved by his Council, that the Plain- The Court 
tiff ſhould file the Venire Facias and Diſtringas, becauſe all CUrits will nor or- 
which-are returnable in this Court ought to be filed, otherwiſe a der a Plain- 
Damage map enſue to the Officers, and a Wrong to the Ring + Sew 
upon the Foxfeitures of Iſſues by the Jurozs, which are always 7". 
eſtreated upon the coming in of the Diſtringas. 


The Council inſiſted upon it, that it was the Common Law 
of this Realm, and that it was the Right of the Subject that 
all Tirits which iſſue out of the King's Courts ſhould be filed, 
that the Panel of the Venire Facias is part of the Reco, and 
that an Attaint could not be bzought againſt the Jurp if the 
CUrits were not filed, becauſe non conſtar de perſonis. The 

[S 
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This matter was referred to ſome of the ancient Clerks of the 
Court, and to the Secondary Aſton, who repotted that the Court 
never-9dered a Plaintiff to file a V enire Facias againſt his Till, 


Davies's Caſe. 


on for all tiffs Cloſe and chaſing and killing of Fowl in his Free 
theTenants Warren, | 
of a Man- @The Defendant as to all the Treſpaſs, but chaſing and killing 
eg x” >-aj of the Fowl, pleaded Not-Guilty, -and as to that he ſets fo2th 
ren, good ; bat the Dean and Chapter of Excter were ſeized in Fee of the 
though ic WDanno2 of Brampton of which the (aid Warren was parcel, ano 
was objea- that thep and all thoſe, whoſe Eſtates they had, &c. had liberty fo2 
ed that it themſelves, their Tenants and Farmers to fowl in the ſaid Warren ; 
was. too that.the Dean and Chapter did'make a Leaſe of parcel of the ſafd 
Mrgc. Mannoz to the Defendants fo? one and twenty years, reſerving 
a Rent, &c. and ſo they juſtifie as Tenants, &c. they dfd fowl 
in the (aid Carren, | 
The Plaintiff replied de injuria ſua propria : Upon which they 
were at Iſſue, and there was a Uerdic fo2 the Defenvants, 


Preſcripti- | | 'Reſpaſs againſt Davies and Powel fo2 bzeaking of the Plan: 


My, Pollexfen moved in arreſt of Judgment, becauſe "tis an 
unreaſonable. Pteſcription fo2 an intereſt in every Tenant of the 
MHanno? to fowl in that Tlarren 2 Jt hath been (o ruled fo2 a Com- 
Roll Abr-399- mon, without ſaying fo2 his Cattle Levant and Couchant, fo2 
it muſt be fo2 a certain number. 
In this Caſe the Pyeſcription is not only tn the perſon of the 
Lo, but fo all his Farmers and Tenants, who cannot preſcribe 
to have a free Warren in alieno ſolo. 


E contra, FE contra. Jt was argued that ſuch a Pteſcription might not be 
no0d upon a Demurrer, but 'tis well enough after a Uervdic, 
'*Tis not an Dbfeaion to ſay, that this ]Ieſcription is too large, 
fo? all Tenants as well Freeholders as Copyholders to pzeſcribe 
' fn the Soil of another ; and ſo there map not be enough fo2 the 
Yor. 187, Low himſelf, becauſe this is a ]ofit appzender in alieno ſolo, 
 Er0. 256 and fo2 ſuch the Tenants of a Dannoz may preſcribe by a Que 
eſtare excluſive of the Low ; and of that Dpinion was the Court, 
fo the Defendant had his Judgment. 


Anonymus 
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Anonymus. 


NE An Jnfownation was bzought in this Court fo? 
thwowing down of Hedges and Ditches, tn which there were 
ſeveral Defendants, who pleaded ſpectally, and the Clerk of the 
Crown Dffice demanded x3 s. and 4 d. fo2 every Name, (which 
came to 17 |. fo? his Fees 3) in. this Plea, and by reaſon of 
the great charge the Defendants dtd not plead but let Judgment 
go by default. | E 


M2. Pollexfen moved that the Plea miſght be received, and that 
it might be enquired what Fees were due, which the Court would 
not try upon a Botton, but adviſed an Jndiamenht of Extoxtion 
if their Clerk was gatlty, ; 


Rex verſus Inhabitantes de Malden. 


Cen Shaw moved to affirm an Dxer made upon an Ap- 9,40; fr 
peal to the Quarter Seſſions ofthe Peace fo the County of $egons 
Eſſex: The Caſe wag, . viz. : gneſhed for 
John Pain ſerved an Appzentiſhip at Malden, where he married fertling a 
and had ſeveral Childzen. _ poor Man, 
His Wife died, he ripe another {Uomany, who had a Term 49 paw he 
fo2 years.of an Þouſe in the Pariſh of Heybridge, where he lived 7, 50" 5 
fo? a year and left Malden. | to 
Afterwards he returned to Malden, was rated to the ÞPooz, and writing. 
lived there two years, then he dped. | 
Jn a ſhoxt time after his death his TWUſvow and Childzen were 
removed by an Ower of two Juſtices to Heybridge, from which 
Oper thep appeal ; and by the O2der of Seſſions thep were de- 
clared to be Inhabitants of Malden. 


Jt..was.now moved by My. Pollexfen ta quaſh it, becauſe it 
doth not appear, that he gave” any'fozmal . Notice ft UWriting 
to the Dverfeers of Malden when he returned from Heybridge, 
and therefoze ought to ſettled there, and not at Malden ; foy 
being tarev to the Poo? will not amount to Notice ; and he cited 
a ffronger Caſe, which was, viz: The Churchwardens of Covenr 


Garden certified under their Hands, that ſuch a perſon was an 
Inhabitant within their Pariſh, but -becauſe-'no. Note was' loft 
with them purſuant to the Statute notwithſtanding (luch Corth 
cate 
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ficate he was held to be no Jnhabitant within their Pariſh, and of 
that Dpinton was all the Court, 


K.... 


— 


_Anonymus. _ 


Wheth T* Replevin thee perſons made Tanilance as ayliffs to 
bedy -= oh Wi and ſo jultifie the taking of the' Cattle Damage Feaſant 
make Cog- The Plaintiff replied that. the/ Cattle were taken in.his G2ound, 
nizance per And traverſeth the taking in the place mentioned in the Cognti- 
Attorn, or Zance. 
per Guardis- There was Judgment & tos the. the Octenmans upon which a Urit 
mm of Erro2 was Erro2 was, that one of 
the Bayliffs was a b, MLA and made. fo nizance per. Attorna- 
rum, when he ought tovoit per Guardiahuin. | 


2 Cro. 447. My. Pollexfen. This might be pleaded in Abatement, but 'tis 
2 and 212 Not Err02; fo? an: Infant Adminiſtrato2 may bzing an Action of 
228, Debt per Attornatum, becauſe he ſues in the Right of another, 
3 Gro. 441. andſo bis Infancy ſhall be no impediment to him. 

The Bayliff in this Caſe'ts'as much a Plaintiff as. the Admi- 
niſtrato? in the other, foz he makes Cognizance in the Right of 
another ; and fn ſuch caſe, if two are of ot and one. not they 
who are of Age map make an Attoznep 'fo2 him who is not. - 

z Sand. 212. GSgifthere are two 6 Excorors one of Noh a Age, and the other 
not, one may Attomey  foz the oth o 

There is no difference i ecutors'|. Fu Infants ft this 
Caſe ; foz Executozs recover in the right vf the Teſtatoz, and 
the -Sayliffs inthe Rfght of-him who hath the Jnheritance. 

Belides the Avowants. are. 'tir the -nature of Plaintiffs, and 
whereever a Plaintiff recovets. the EIT endant ſhall W: aflign 
Infancy fo2 eo... Adjornatur, Rp yo 


Capel veiſis Saonital, 


Where Ndebitatus aſſumpſir in the Common Pleas,; ; in which Action 
there are there were, four Plaintiffs. one ,of, them Died befoze. Judg: 
' ſeveral ment, the others recover,a naw. the Det ndant bought a.CUrit 
Plaintiffs Of Etro? in this.Court to re that Judgment, apd.the Que- 


in a perſo- ſtion was, whether the Acton was ahaſyd d by the death | of Lo 


nal thing, perſon. 
and one = | 135. | 


dyeth before Judgment, the Adion i is abatod. | 


Thoſe 


Thoſe who argued fo2 the Plaintiffs in the Action held that the 
Debt will ſurvive, and ſo will the Action, fo2 'tis not altered by 
the death of the party 3 fo2 where Damages only are to be reco- 
vered in an Action well commenced by- ſeveral Plaintiffs, and 
part of that Action is determined by the Act of God o2 by the Law, 
and the like Action remaineth fo2 the reſidue, the Trit ſhall not 
abate. | | 

As in Ejeament, if the Term lhould expire pending the Suit, : 
the Plaintiff ſhall go 9n to recover Oamages 3 fo2 though the 
Action ts at end quoad the poſſeſſion, yet it continues fo2 the Da- 
mages after the Term ended. 

So if the Leſſo2 bring UWlaſte againſt Tenant pur auter vie, 
and pending the crit Ceſtui que vie dieth, the TUrit ſhall not 
abate, becauſe no other perſon can be ſued fo2 Oamages but the 
Survivoz. . 


RG _ 
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Inſt. 285. 


So where Trover was bzought by two, and after the Uerdic > Bu!f: :6:. 


one of them died, the Judgment ſhall not be arreſted, becauſe the 
Action ſurvives to the other, 


M2, Pollexfen contra. He admitted the Law to be that where 
two Jointenants are Oefendants, the death of one would not abate 
the CUrit, becauſe the Action is joint and ſeveral againſt them, 

But in all Caſes where two o2 mo2e are to recover a perſonal 
thing, there the Death o2 Releaſe of -one ſhall abate the Aaion as 
to the reſt, though 'tis otherwiſe when they are Defendants and 
are to diſcharge themſelves of a perſonalty, 

And therefoze in an Audita Querela bp two, the death of one 

ſhall not abate the TUlrit becauſe tis in diſcharge. - - 

-_ Now in this Caſe Judgment muſt be entred fo2 a dead Yan, 
which cannot be, fo2 tis not conſiſtent with reaſon. 

The Caſe of Wedgewood and Bayly is expeſs in it, which was 
this, Trover was bzought by ſix and Judgment fo2 them, one of 
them died, the Judgment could not be entred. 'Tis true, where 
ſo many are Defendants and one dies the Action is not abated, 
but then it muſt be ſuggeſted on the Roll, 


Curia. Actions grounded upon -To2ts will ſurvive, but thoſe 
upon Contracts will not. The Judgment was reverſed, 


1 Inſt, 198. 


6 Co. 25. b. 
Ruddock's 
Caſe. 

2 Cro. 19. 


Ce IE 
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Preſcripti- 
on and Cu- 


ftom al- 


ledged to- 


gether. 


Vaughan 215. 
Carter 200, 
1 Sand, 351, 


Fiſher verſus Wren. 


In the Common-Pleas. 


6 © Phintiff brought an Action of Treſpaſs on the Caſe, 

and declared that he was ſeized of an-anctent Beſuage and 
of a Meadow, and an Acre of Land parcel of the Demeſnes of the 
MWanno? of Croſthwairt, and ſets fozth a Cuſtom to grant the ſame 
by Copy of Court Roll ; and that there are ſeveral - Freehold 
Tenements parcel of the ſat» Bannoz, and likewiſe ſeveral Cu- 
fftomary Tenements parcel alſo thereof grantable ad voluntatem 
Domini, and that all the Freeholders, &c. time out of Mind, gc. 
together with the Copyholders according to the Cuſtom of the 
ſaid Yanno? have enjoyed folam & ſeperalem Paſturam of the 
Gzound called Gartrhs, parcel of the ſaiv BYanno? fo their Cattle 
Levant and Couchant, ec. and had liberty to cut the TUillows 
growing there fo2 the mendfng of their Houſes ; and the Defen- 
dant put ſome Cattle into the ſain G20und, called Garths, which did 
eat the TWillows, by reaſon whereof the Plaintiff could have no 
benefit of them, &c. 


. Upon Not-Guilty pleaded there was a Uerdict fo2 the Plain- 


And now Serjeant Pemberron moved in arreſt of Judgment, 
and took theſe Erceptions. 

x. As to the manner of the P2eſcription which the Plaintiff had 
laid to be fn the - Freeholders, and then-alledged a Cuſtom fo? 
the Copyholders, &c. and (ſo made a joint Title in both, which 
cannot be done in the ſame Declaration, becauſe a P?eſcription 
is always alledged to be fin a perſon, and a Cuſtom muſt be lf- 
mited to a place, and therefoze an entire thing cannot be claimen 
both by a Pteſcription and Cuſfom, becauſe the Gzant to the Fee- 
holders and this Uſage amongſt the Coptholders could not be- 
nin together. | | 

2. As to the Cuſtom, 'tfs not good as pleaded to erclude the 
L.o2d, fo2 it can never have a good Commencement, becauſe 
Copyholders have Common in the Lows Soil only by per- 
miſſion to imp2ove their Eſtates, which Common being ſpared 
by the Low and uſed by the Tenant becomes a Cuſtom ; but 
no Uſage amongſt the Tenants oz permiſſion of the Low can 
wholly diveſt him of his Sotl and veſt an Jntereſt in them who 


2 Sand. 325- ft the beginning were only his Tenants at Till, 


3- The 


— 
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3. The third Exception, and which he chiefly relyed on, was, 
viz. That this is a Profir apprender in alieno Solo, ta which all 
the Tenants of the Manno? are entituled, and that makes them 
Tenants in Common ; and therefoze in this Action where Da- 
mages-are to be recovered they ought all to foln. Tis true, in 
real Acttons Tenants in Common always ſever, but in Treſpaſles , |, ,.. 
quare Claſum fregit and* in perſonal Anions . thep always join ; :98. Godb. 
and the reaſon is plain, becauſe in thoſe Aaions though their E- 347 
ſfates are ſeveral, yet the Damages ſurvive to all, and it would 
be unreaſonable to bying ſeveral Actions foz one ſingle Treſpaſs. 


E contra. Jt was atgued that'ft cannot be denied, but that E contra. 
there may be- a Cuſtom o2 PNeſcription to have lolam & ſepera- 
lem paſturam ; but whether both Þeſcription and'Cuſtom can be 
ſoyned together is the doubt now befoze the Court 3 and as to 
that he' held it was well enough pleaded, fo2 where there is an |... ... 
unuſual Right thete- muſt be the itke remedp to recover that 
Right ; ft was thus-pleaded in North's Caſe. 
But admitting it not to be well pleaded; tis then but a dott- 
ble Plea, to which the Plaintiff ought to have demurred 3 and 
this may ſerve fo2 an'/Anſwer tathe firſt Erceptions, 
Then as to the laſt Dbjecion: that 'tis a Profic apprender in 
alieno ſolo fo2 whith- all the Tenants ought to. join ; 'tis true, 
a Common ts no mote than a Profit apprender, &c. pet one Com- 
moner may bing an Action againſt his Fellow ; beſides, in this 
Caſe they are not Tenants tn Common, fo2 every Pan is ſeizev 
ſeverally of his Freehold, Adjornarur. 


Ayres verſus Huntington. 


Scire Facias was bought upon a Recognizance of 1000 |. to Amend- 
ſhew cauſe quare the Plaintiff ſhould not have Execution de m_ of ths 
przdictis mille libris recognitis juxta formam Recuperationis, where dk : _= 
it ſhould have been Recognitionis przd. And upon a Demurrer it p 


Recognitio 


was held that the wozws juxta formam Recuperationis were Sut- after 2 De- 


pluſage : The Recowd was amended, and a Rule that the Oe- murrer. 
fendant ſhould plead over. 


= F 
Rk 2 Mather 


- 1990 


— 
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Mather and others verſus Mills.” 


Non dammi- ÞE Defendant entred into a Bond to acquit, diſcharge 

ficatus gene- and ſave harmleſs a: Pariſh-from a/Baſtard Child. 

rally where ebt was bought upon this: Bond,. and: upon Non damnifi- 

*is 2 00d catus generally pleaded the Plaintiff demurred, and Tremain held 

Plea. the Demurrer to: be good 3, fo2 if the Condition had been only ta 
ſave harmleſs, &c. then the Plea had been good; but 'tis like- 
wife to acquit and diſcharge, &c. and in ſuch Caſe Non damnifi- 

i Leon. 93. catus generally is no good- JRea, becauſe he ſhould have ſhewen 


how he did acquit and vileharge the Pariſh, and not anſ(wer the 
Damniſication only, 


E contra. E contra. Jt was argued that if the Defenvant had pleaded 
2 Co. 3, that he kept harmleſs and diſcharged the: JPariſh, (uch, Plea han 
py oP not been good unleſs he had ſhewed: how, &e. becauſe: 'tis- in the 
affirmative ; but here 'tis in the negative, viz. that. the Pariſh 
was not dampnified, and they ſhould have: ſhewed a Bzeach ; fo2 
though in ſtrianeſs this Plea doth. not anſwer the Condition of 
the Bond, yet it doth not appear upon the whote Recon, that the 
Plaintiff was dampnified, and if ſo, then he hath no cauſe of action. 
Judgment fo2 the Defendant. 


D E 
Term. Sancte Trin. 


Anno 1 Gulielmi & Mariz Regis & Reginz 
in Banco Regis, 1689. 


Memorandum, That on the 4th day of November laſt paſt, the 
Prince of Orange landed here with an Army, and by teafon 
of the Abdication of the Government by King James, and 
the Poſture of Afﬀairs, there was no Hillary-Term kept. 


Johanne Holt MiF CapitaF Zuftic. 
,,, AGuliclmo Dolben Mil 

Guliclmo Gregory Mil pFuſticiar. 

Egidio Eyre Mil 


Cor 


Kellow verſus Rowden. Trin. 1 Willielmi  Mariz 
Rotulo 796. 


M. Debt by Walter Kellow, Erecuto2 of Edward Kellow a+ Where the 
I | gainſt Richard Rowden. The Caſe was this, viz. Reverſion 
| GJohn mm _ 15 CX- 
ectant u 
J ohn Rowden han Iſſue two tor? ann o an "xþ 
Richard. ſtate Tail, 
| and that be- 


John the Father being ſeized in Fee of Lands, &c. made a ing ſpent, ic 
Settlement to the uſe of himſelf fo2 Life, the Remainder to deicends 
John his eldeſt Son tn Tail Male, the Remainder to his own 7P22 2 col- 


right Heirs. ooo hetr, 


The- Father died, the Reverſion deſcended to John, the Son, 5.1 .cr3c:r 
who alſo died, leaving Jſſue John his Son, who died without Jfſue ; co him 


(a that the Eſtate Tail was ſpent. who was 
laſt actually 


ſeized of the Fee, without naming the intermediate Remainders.. 


Richard 


Pw 4 


eo: coguy: <—_—_Dy 


| 


St 
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Richard the ſecond Son of John the elder, entred, and an 
Action of Debt was bzought-againſt him as Son and Heir of 
John the Father, upon a Bond of 1201. entred intoby his Fa- 
ther, and this Agion was bzought againſt him, without naming 
the infermediate Þeirs, viz. his Bother and Nephew, 

"Th? Defendant pteaded Quod ipſe 'de gebiro prad. ur filius & 
heres-pred. *Fohanmr Rowdex” Patris ſui virtute ſcripti obligatorii 
prxd. onerari non debet, quia proteſtando quod ſcriptum obliga- 
torium prad. non ;eſt factum -pred. Fohanuzs Rowden pro-placito 
iden Reckvdes dicit quod ipſe non habet m__ terras {eu te- 
nementa per diſcenſum hereditarium de pred. Johawne Rowder 
patre ſuo in feodo ſimplici nec habuit die exhibitionis bill pred. 
Walteri przd; nec unquam poſtea & hoc parat eſt' verificare unde 
pet. qudicium fi ipſe ut filius & heres pred. Jobarnis Rowder 
patris, ſuj virtute ſcripti prazd, onerari debeat, &c. 
_.:The Plaintiff replied, that the Defendant die Exhibitionis billx 
przd. habuit diverſas terras & renementa per dilcenſum heredita- 
rium a przd. Johanne Rowden patre ſuo in feodo ſimplici, &c. 

Cpon this pleading they were at Jſſue at the Aſiſes in Wiltſhire, 
and the Jiitp found a ſpecial Uerdid, viz. that John Rowden the Fa- 
ther of Richard (now the Defendant) was ſeized in Fee of a Weſ- 
ſuage and 20 Acres of Land in Bramſhaw in the ſatd County, and 
being ſo ſeiſed, had Jſſue John Rowden his eldeſt Son, and the 
Defendant Richard ; that on the 22th of Januarii 18 Car. I. John 
the elder did ſettle the J2emiſſes upon himſelf fo2 Life, Remain- 
der ut ſupra, &c. . | 

That after the death of the Father, John his eldeſt Son en- 
tred and was poſſeſſed in Fee-Tail, and was likewiſe entituled 
to the Reverſion in Fee, and died inthe 14th pear of King Charles 
the II. that the Lands did deſcend to another John his only:Son, 
who dted 35th Car. Il. without Jſſue , whereupon the Lands de- 
ſcended to the Defendant as Þeir of the laſt mentionted John; who 
entred befoze this Acton bzought, and was ſeiſed fn Fee, &c. But 
whether upon the whole matter the Oefendant hath any Lands bp 
by deſcent from John Rowden jn Fee-ſimple,the Jury do notknow, 

Co +; 

The Council on both ſides did agree that this Land was char- 
gable with the Debt, but the Queſtion was whether the Tſfue was 
found foz the Defendant, in regard the Plaintiff div not name 
the intermediate Þeirs, 

Jt was argued that the Defendant oughtto be (ſued as immedj- 
ate Heir to his Father, and not to his Nephew, fo2 whoever claims 
by deſcent muſt claim from him who was laſt acually (eiſed of the 
Freehold and Inheritance, this is the expzeſs Doarine of my L 070 

OKEe 
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Coke in his firſt Inſtitutes, and if ſo , the Defendant muſt be co. Lic. : c. 
charged as he claims. 
Seilin is a material thing fn our Law, fo2 if J am to make 
a Title jn a real Action, J muſt lay an acual ſeiſin in every Ban ; TEW 
tis ſo in Fozmedons in Deſcender and Remainder, in both which 3... *a% «. 
you are to run thzough the whole Pedegree. F.N.B.212.F. 
But none can be Filius & Hxres but to him who was laſt actu- 
ally ſeiſed of the Fee-ſimple, and therefoze the B2other being Te- 
nant in Tail, and his Son the Jſflue in Tail; in this Caſe thep 
were never ſeiſed of the Fee, fo2 that was expectant upon the " 
Eſtate Tail, which being ſpent, then John the Father was laſt ** *+ 
—_ thereof, and ſohis Son ts juſtiy and rightly (ſued as Son and 
£ | wt » 
Jn ſome Caſes the perſons are to be named, not by way of a 
Title, but as a Pedigree ; as if there be Tenant fo2 Life, the Re- 
verſion in Fee to an Jdeot, andan Uncle who is right Heir-to the 
Jdeot levied a Fine, and dfed living the Jdeot, leaving Jfſue a 
Son named John, who had Jfſue William, who entred : the Queſti- 
on was, whether the Iſſue of the Uncle (hall be barred by thts 
Fine ? Jt was the Dpinion of two Judges that they were not bar- 
red, becauſe the Uncle died in the life-time of the Jdeot, and 
nothing attached fn him ; and becauſe the Iſſue clatm in a colla- 


teral Line, and do not name the Father by way of Title, but by xr gg FR 
way of Pedigree. - . | 


But Juſtice Jones, who hath truly Repozted the Caſe, was of jones 456. 
Dpinfon, that the Jſlue of the Uncle were barred, becauſe the 
> muſt make his Conveyance from the Father by way of 

tle, 

The Jury have found that the Reverſion did deſcend to the 
Defendant, as Þeir to the laſt John ; "tis true, it deſcends as a 
Reverſion, but that ſhall not charge him as Heir to the Father, |... - 
fo2 the other was ſeiſed of the Eſtate Tail, which is now ſpent, 7 c:o. * 
and the laſt who was ſeiſed of the Fee was the Father, and ſo 
the Defendant muſt be charged as his Þeir. 

'Tis likewiſe true, that where there is an actual Seiſin, you 


= charge all, but in this Caſe there was nothing but a Re- 
rlion, 


Tremaine Serjeant fo2 the Defendant. 
Jn this Caſe the Plaintiff ſhould have made a ſpecial Oecla- 


ration, fo2 the Eſtate-Tail and the Reverſion in Fee are diſtin and 
ſeperate Eſtates, 


John 


-——_—_ 
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John the Nephew might have Cold the Reverſion and kept the 
Eſtate Tail 3 if he had acknowleged a Statute 02 Judgment, it 
might have been extended, andif ſo, then he had ſuch a Seiſin that 
he ought to have been named. 

A Wan becomes bound in a Bond and died; Debt is bzought 
againſt the Þeir ; it is not common to [ay that he had nothing by 
deſcent, but only a Reverſion expecnant upon an Eſtate Tayl. 

In the Caſe of Chappel and Lee, Covenant was bzought in the 
nr ha , againſt Judith, Daughter and Heir of Roberr 

Uudage. 

She pleaded Riens per deſcent. Jflue was joyned befoze Sir 
Francis North then Chief Juſtice ; and it appearing upon Evidence 
that Robert had a Son named Robert, who died without Jſſuez a 
Caſe was made of it, and Judgment was given fo2 the Defen- 
dant 2: the Plaintiff took out a new Daiginal , and then the Land 
was ſold, ſo the Jlaintiff loſt his Debt. Adjornacur. 


Afterwards in Hillary-Term 2 Gulielmi & Mariz , Judgment 
was given fo2 the Plaintiff, by the Dpinion of thzee Juſtices 
againſt Juſtice Eyre, who argued that the Defendant cannot be 
charged as immediate Heir to: his Father 3 tis true, the Lands 
pos Aſſets in his Þands and he may be charged by a ſpectal DOe- 
claration. | 

Jn this Caſe the intermediate Heirs had a Reverſion in Fee, 
which they might have charged either by Statute, Judgment, 02 
Recognizance;: thep were: (o (eiſed that if a TUrit of Right han 


been bzought agatnff them, they might have jopned the Miſc up: 


3 Co. 42. Rat- 
cliff” s Caſe. 


$ Co.88. 
F.N.B. 220. c. 


on the Mere right, which pzoves thep had a Fee, and though it was 
erpectant on an Eſtate Tail, yet the Defendant claiming the Re- 


_—_— as Heir, ought to make himſelf (ſo to him who made the 
| . 


The perſon who bzings a Formeden in Deſcender, *muſt name 
every one to whom any Right did deſcend, otherwiſe the- TU[rit 


Raſt. Ent. 375. Will abate. 


2 Rol. Abr, 
709. 
2 Cro. 161, 


A Pan who is fued as Þeir, 02 who entitles himſelf as ſuch, 
muſt ſhew how Heir, 

The-Caſe of Duke and Spring is much ſtronger than this, fo2 
there Debt was bzought againſt the Oaughter, as Þetr of B. She 
pleaded Riens per deſcent, and the Jury found that B. died ſefſed 
in Fee, leaving Jfſue the Defendant and his TUife then with 
Child, who was afterwards delivered of a Son, who died with- 
in an hour 3 and it was adjudged againſt the Plaintiff, becauſe he 
declared againſt the Defendant as Daughter and Þeir of the Fa- 


ther, 


_ 


——— 


Cos when ſhe was Siſter and Heir of the B2other, who was laſt 
eiſed, 


"ut the other thee Judges were of a contrary Dpfnfon, 

The Queſtton is not, whether the Defendant is [yable to thfs 
Dedt, but whether he is p2operiy charged as Petr to his Father ? 
02 whether he ſhould have been chatged as Heir to his Nephew, who 
was laſt ſeiſed? 

It muſt be admitted that if the Lands had deſcended tothe 1320- 
ther and Nephew of the Defendant in Fee, that then they ought to 
have been named 3- but they had only a Reverſion in Fee erpecant 
upon an Eſtate Tail, which was incertain, and therefoze of little 
value ; now though John the Father and Son had this Reverſion 
in them, yet the Eſtate Tail was known only to thoſe who were 


parry inhecſtable ; and therefoze if Lands are given to Þusbany and 
UWite 

then they have a Son, and the Wife dies, and the Þusband hatha 
Son by a (ſecond Uenter, and dies 3: the eldeſt Son enters and dies 
without Ifſue, and his Uncle claimed the Land againſt the ſecond 
Son, but was barred, becauſe he had not the Remainder in Fee in 
poſſeſſion, and'pet he might have ſold 02 fozfeited it. 

But here the Reverſion in Fee is now come into poſſeſſion, and 
the Defendant hath the Land as Heir-to his Father: tis Aﬀets on- 
Iy in him, and was not ſo either in his Bzother. 02 Nephew, who 
were neither of them chargeablez becauſe a Reverſion erpectant up: 
on an Eſtate Tail 'is not Aﬀets. 
Judgment was given fo2 the Plaintiff. 
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Young verſus Inhabitants de 7 otnam:. 


N Action was bzought :againſt the HÞundzed foz a Rob» 
bery, in which the Plaintiff declared, that he-was Rob- 
bed apud quendam locum prope Faire Mile Gate, fn (uch 
a Pariſh, Þe had a Uerdica ;: And now Serjeant Tre- 

maine moved in arreſt of Judgment, and the Exceptions taken 
were thele, viz. 

7. That it doth not appear that the Pariſh mentioned in the 
Declaration was in the Þundzed, 

2. Neither doth it appear that the Robbery was committed fr 
the High-way, 

3- The Plaintiff hath not alledged that it was done fn the day 
time; fo2 if it was not, the Pundzed is not ipable by Law, 


- — - —_—— — = - - 
—_ 
— _—_—_ — ——_— — _ 


"But theſe Exceptions were all diſallowed, becauſe it being af- 
ter a Uerdict the Court wfll ſuppoſe that there was Evidence gt- 
ven of theſe Matters at the Trial, ſo che Jlaintiff had his Judg* 
ment. | 


Eggleſton & al verſus Speke alias Petit. Intratur Trin. 
1 W. © M. Rot. 249. 


A Will ſhall IÞis was a Trial at the Bar, by a Wiltſhire Jury, fn an Cjed- 
not be re- ment bzought by the Plaintiffs as Heirs at Law to Ann 
voked by a Speke, who Died ſeized in Fee of the Lands in Queſtion. 

x" am_Y Upon not Guilty pleaded, this Queſtion did ariſe at the Trial, 
bt =. Whether the Anſwer of a Guardian in Chancery ſhall be read 
be alſo a Ag Cvidence in this Court to conclude the Infant : There being 


good Will. ſome 


| Mich. 1 W.& Min Banco Regis, 1659. 2 i | 


ſome. Dpinſons that it ought to be read; and the Defendants 
Council inſiſting on the contrary, Y2 Juſtice Eyres being the Puiſne 
Juſtice, was ſent to the Court of Common-Pleas then ſitting, ta 
know their Opinions, who returning made this Repozt , That 
the Judges of that Court were all of Opinion, that ſuch Anſwer 


ought not to be read as Evidence, for it was only to bring the In-._ 
fant into Court, and to make him a Party. 


Then the Plaintiffs pzoceeded to pzove their Title as Heirs at 
Law, v1z. by ſeveral Jnquiſitions which were bzought into Court, 
and by the Þeralds Dffice. | | 

The Defendants Title likewiſe was thus p2oved, viz. That the 
Lady Speke being ſeiſed fn Fee, &c. did by TUill dated (n March 
1682. deviſe the Lands to John Petit fo2 Life, Remainder to the 
Defendant and his Heirs fo2 ever : That the Lady Speke died ſa 
{eiſed, that John Speke the Tenant fo2 Life, and Father to the De- 
fendant was alla dead, &c. 

This Till was p2oved by ſeveral TUitneſſes , one of which 
likewiſe depoſed that mp Lady Speke made two other TUills (ub- 
ſequent to this now pzoduced; and a Yiniſter p20v'd that ſhe burnt 
a Till tn the Month of December, which was in the year 1685. 

Then the Plaintiffs pzxoduced another TUill made by her at 
Chriſtmas 1685. atteſted by thzee TUitneſſes, but not in the pre- 
lence of my Lady ; (0 that though it might not be a good TUtill to 
diſpoſe the Eſtate, yet the Council inſiſted that'it was a good Re- 
vocation of the other; foz 'tis a Writing (ufficient fo2 that purpoſe, 
within the firth Paragraph of the Statute of Frauds, 

The Caſe of Sfr George Sheers' was now mentioned , whoſe 
TUill was carried out of the Chamber where he then was, into a 
L obbp, and ſigned there by the TUlitnefſes 3 but one of them ſwoze 
that there was a CUindow out of that Room to his Chamber, 
though which the Teſtato2 might ſee the Witneſſes as he lay in his 
Bed. | 

Upon which Evidence the Jury found this ſpectal Uerdic, viz. 
That Ann Speke being ſetſed in Fee, &c. did on the 12th day of 

- March 1682. make her (Ulill, and deviſed the Lands to John Pet- 
tit fo2 Life, and afterwards to George his Son, and to his Þeirs 
fo} ever, upon condition that he take upon him the Name of Speke. 

That the 25th of December 1685. ſhe cauſed another Writing 
to be made, purpotting her Till, which was ſigned, ſealed and pub- 
liſhed by her in the p2eſence of thee ULiitnefſes in the Chamber 
where ſhe then was, and where ſhe continued whilſt the TUitneſ[: 


ſes ſubſcribed their Names in the Þall, but that ſhe could not ſee 
them (o ſubſcribing, 


ES :.-:. The 


- 1990 
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22 H. 8. cap.1, 
Dyer 143. 


Moor 429. 
1 Roll. Abr. 
614, 615, 616. 


E contra. 


They ſind that the Leſſozs of the PlatntiT are Heirs at Law, 
and that they did enter, &. 


This matter waSargued in Eaſter-Term foflowing 3 and the 
Queſtion was, whether this TWUriting purpozting a TUill, was a 
Revocation of the fozmer 02 not , and that depended upon the 
Conſtruction of the ſirth Paragraph in the Act of Frauds, viz. All 
Deviles of Lands ſhall be in Writing, and figned by the party 02 
ſome other in his pzeſence, and by his expzeſs Directions, any 
ſhall be atteſted by three or four Witneſſes, &c. and that ſuch deviſe 
ſhall not be revocable , but by ſome other Will o2 Conicil fn 
Uiriting, or other Writing, &c. declaring the ſame. 

Now the want of UWitnefſes doth not make the laſt Till 
void in it ſelf, but only quoad the Lands therein deviſed, it hath 
its operation as to all other purpoſes. | 

Jt muſt therefoze be a Revocation of the fozmer 3 and this 
is agreeable to the Reſolution of the Judges tn fozmer times, 
fo2 there being nothing in the Statute of Wills, which directs 
what ſhall be a Revocation, the Judges fn Trevilian's Caſe did 
declare that it might be by wozd of mouth, 02 by the very inten- 
tion of the Teſtato2 to alter any thing in the TUtll , fo2 befoze 
the late Statute very few wozds did amount to a Revocation. 

If Lands are deviſed and afterwards a feoffment is made of the 
lame, but foz want of Livery and Seilſin, 'tis defective, yet this 
is a Revocation of the TUill,. though the Feoftment is votd. 


The Council on the other ſive argued that this TU[fll was 
not votd by any Clauſe in the Statute of Frauds, fo if this is 
a Revocation within that Statute, then this ſecond TUlriting pur- 
potting a Will, muſt be a good Till 3 fo2 if 'tis not a good Till, 
then 'tis not a good Revocation within that Law. 

No Dan will affirm that the latter TUriting is a good Till, 
therefoze the firſt being a Devile of Land, cannot be revoked but 
by a Wil of Land, which the ſecond is not. 

This Statute was intended to remedy the miſchief of patrol 
Revocations, and therefoze made ſuch a ſolemnity requiſite to a 
Revocation, | 7 

Jt cannot be denied but that this latter CUriting was intend» 
ed to be made a Till, but it wanting that perfenion which is 
required by Law, it ſhall not now be intended a Writing diſtin 
_ LE CUill, fo as to make a Revocation within the meaning of 


Jt 


990 


———— 
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Tf -a Man hath a power of Revocation , either by Till o2 
Deed, and he makes his Will in oper to Revoke a fozmer, this 
is a TUriting peſently, but tis not a Revocation as long as 
the perſon is living. | 

Therefoze a Revocation muſt not only be by a TUriting , 
but it muſt be ſuch a Writing which declares the tntention 
of A Man that it ſhould be fo, which is not done by thts 


Upon the firft Argument, Judgment was given fo2 the De- 
fendant, that the ſecond UWIill muſt be a good (Ulill in all Cit- 
cumſtances to Revoke a fo2mer CUll, | 


— 


Crols verſus Garnet. 


* Þ E Plaintiff declared, that on ſuch a day and year there 
was a diſcourſe between him and the Defendant con- 
cerning the Sale of two Oren, then in the poſſeſſion of the 
Defendant, and that they came to an agreement fo2 the ſame; 
that the Defendant did then ſell the ſaid Oren to the Platntiff, 
and did falfly affirm them to be his own, ubi revera, they were 


the Dren of another Ban. 


The Plaintiff had a Uerdic, and Serjeant Thompſon moved ., ;;; .. 
in arreſt of Judgment, that the Declaration was not good, be: : Rol. Rep. 
cauſe the Plaintiff hath not alledged that the Defendant did af 275-2 0:0-+74 
firm the Cattle to be his own ſciens the ſame to be the Goods More 125. 
of another, o2 that he ſold them to the JPAfaintiff fraudulencer & Ye. 20. 
deceptive, 02 that there was any Warranty, fo? this Action will not ** '+* 
lie upon a bare Communication. 

Sut notwithſtanding theſe Exceptions the Plaintiff Had hts 
Judgment 3 it might have been good upon Demurrer, but after 
Cerdic 'tis well enough. 


Lea 


ce. 


—_ A. 
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Lea verſus Libb. 


Two Wit- TJ N Ejectione firmz fo2 Lands in Hampſhire ; the Jury found 
neſles to a a (pecial Uerdica, the ſubſtance of which was this, v1z. 

Will, and @That the Leſſo2 of the Plaintiff was Deir at Law to one John 
two to a Denham his Anceſto2, who being ſeiſed in Fee of the Lands in 
Codicil, _ queſtion did by Will bearing date the 28th day of January in the 
of was > Pear 1678. deviſe the ſame xo the Defendant, which he ſubſcribed 
Witneſs ro and publiſhed in the pzeſence of rwo Witneſſes, and they likewiſe 
the Will, atteſted it in his pzeſence. : 

theſs are They find that on the 29th day of December, 1679. he made 
not three another Till 02 Codicil in TUriting, reciting that he had made a 
hea fozmer Will and confirming the ſame, except what was excepted 
F- ny Will |n the Codicil, and declared his Will to be, that the Codicil 
ic ill fhould be taken and adjudged as part of his (ill. 

They find that he publiſhed this Codicil in the pzeſence likewiſe 
of two Wineſles, one of which was UWUitneſs to the firſt CUilt, 
bue the other was a new Yan, 

They find that theſe were diſtinct TUritings, &c. 

The Queſtion was, whether this was a good TUill atteſted by 
thee CUitneſſes, ſince one of the TAitneſſes to the Codicil was like« 
wiſe a Witneſs to the Till, (o that the new Yan (if anp) muſt 
make the third Titnels, - - 


Serjeant Thompſon argued that it was not a good TUill : The 
Clauſe of the Statute is, That all Deviſes of Lands ſhall be in 
Writing and ſigned by the Teſtator in the preſence of three Wit- 
neſſes, and they to atreſt it in his preſence. 


But here are not thee ſubſcribing TUitneſſes in the p2eſence 
of the Teſtatoz, (o that the firſt TUill muſt be votd, fo2 one of 
the TUitneſſes to the Codicil did never ſee that Till, 

"Beſides, the Codicil is not the ſame thing with the Till ; 'tfs 
a confirmation of it, and this being in a Caſe wherein an Her ts 
to be diſinherited ought not to Have a favourable Conſtruction, 


Attomep General contra. A TUill may be contained in ſeveral 
TUritings and yet but one entire Till. "Tis true, if it be atteſted 
only by two TUitneſfſes "tis not good ; but if the Teſtato? call fn a 
third perſon,and he atteſts that individual TUriting in his pzeſence, 
this is a good TUill though the TUitneſſes were not all p2eſent 
together and at the ſame time, fo2 there (s the Credit of thzee 


perſons 
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perſons to ſuch a TUill, which is accowing to the intent of the 
Statute. 

And therefo2e it cannot be objeced that theſe are diſtinct TUills, 
02 that the Papers are not annered,fo2 no ſuch thing is required by 
Law ; fo2 a Man may make his Till in ſeveral Sheets of Pa- 
per, and jf the CCitnefſes ſubſcribe the laſt Sheet 'tis well enough, 
02 if he doth put up all the Sheets in a blank ptece of Paper anv 
the CUitneſles atteſt that Sheet 'tis a good Till. 

Jn theſe Caſes the tntent of the Law-makers muſt and ought 
to be chiefly regarded, and fo2 what reaſons and purpoſes ſuch 
Laws were made, and what Judgments have been given in pa- 
ralſel Caſes. 


— 


Jf a Yan grants a Rent-Charge to his youngeſt Son fo2 Life, = Co. :44. 


and afterwards deviſes that he ſhall have the Rent as expreſſed jn Nov *17- 


the G2ant : J2ow though the Writing was no part of the Till, 
but of another nature, yet the Tliil referring to the Deed is a 
nNo00d Deviſe of the Rent-charge within the Statute of UUills. 
But in this Caſe the Codicil is part of the Till, tis of the 
ſame nature, and being made animo teſtandi the end of the Sta- 
tute is perfozmed fo2 both TUill and Conicil joined together make a 
nNood Devile ; the firſt was a Till to all purpoſes ; it only wanted 
that circumſtance of a third TUitnels to atteſt it, which the Te- 
ſtato? "— after by calling tn of a thirv perſon fo2 that 


Curia. Jf a Yan makes a Till in ſeveral pieces of Paper 
and there are thzee Witneſſes to the laſt JIaper, and none of them 
did ever ſee the firſt, this is not a'good Ulill. 

Afterwards fin Hillary-Term .Judgment was given that this 
was not a good CCill, | 


Tippet verſus Hawkey. 


i WY the Elder and his Son covenant with John Hawkey where two 
to ſell and convey Land to him free from all Jncumbean- covenant 


ces, and that they will levy a Fine, &c. and deliver up CUritings, the Aion 
Item, *Tis agreed between the Parties that the ſaid Hawkey ſhall may be 


pay to Tipper the younger (0 much Yony, &c. 
The Action is bzought in the name of both, and upon a De- 
murrer to the Declaration it was held ill, fo2 the Duty is veſted 


in Tipper the pounger, and he only ought to have bzought this 


Action, 
Judgment fo2 the Defendant. 


Rees 


brought in 
the name 
of one. 


—————————— 
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Rees verſus Phelps. 


Award EBT upon a Bond conditioned fo2 perfozmance of an 


where Award. 
good. 


Apon nullum fecerunt arbitrium pleaded, the Jlaintift replied, 
and ſhewed an Award that the Oefendant ſhould pay 5 |. to the 
Plaintiff preſently, and give Bond fo2 the payment of xo 1. moze 
on the 29th day of November following, and that this ſhould be 
fo2 and towards the Charges and Erpences in and about certain 
differences then depending between the Parties, and that they 
ſhould now ſign general Releaſes. 

And upon a Demurrer it was argued to be a void Award, be- 
| Roll. Abr cauſe mutual Releaſes were then to- be given which would diſf- 
259, 260, Charge the Bond payable in November following. 


But the Court held it to be good, fo2 the Releaſes ſhall diſ- 


charge ſuch Batters only which were depending at the time of 
the Submiſſion. 


Godfrey & at werſus Everſden. 


Prohibition Here was a Jariſh Church and a Chappel of Eaſe in the 
denied up- Pariſh of Hirchen; the Defendant was tared towards the 
onSuggeſti- Repairs of the Church, and a Libel was bzought againſt him fo2 
on that the refuſing of the payment of that Tar. 
_ was p- Þe now ſuggeſts that there was. a Chappel of Eaſe in the ſame 
CIoEE bY Pariſh, to which the Jnhabirtants do go, and that they have al- 
ſo oughe WAPYS repaired that Chappel, and fo pzayed a P2ohibition, 
not to TC- 
pairthe Pa- But Serjeant Tremain moved fo2 a Conſultation, becauſe the 
riſh Church Pariſhioners of commmon rtght ought to repair the Church ; and 
though there. is. a Chappel of Gafe in the ſame Pariſh, yet that 
ought not to excuſe them from repairing of the Mother Church. 
CES Þe pzovuced an Afidavit that there had been no Divine Ser- 
90.2% vice there fox fozty. years paſt, no2 Burials 02 Baptiſm where- 
upon a P2obibition was denied, 


Anonymus. 


__ 
— 
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Anonymus. 


Gentleman was convicted upon his own Confeſſion fo2 Attainder 
A High Treaſon in the Kebellion of the Duke of Monmouth for Trea- 
and executed; and it was moved that his Attainder might be re- -= dang 
verſed. | ; 
The Judges were attended with Books, and the Exceptions 
taken were, v1z. To ; 
1. There was no Arraignment 02 demanding of Judgment, Co. Ent. 358. 
2. There was P2oceſs of Ven. Fac. which ought not to be in 
Treaſon, but a Capaas. RR 
3- Becauſe after the Confeſſion the Judgment followed, and 
it doth not appear that the Party was asked what he could ſay 
why Sentence of Death ſhould not-paſs upon him 3 fo poſſibly 
he might have pleaded a Pardon, 
| Fo2 theſe Reaſons the Attainder was reverſed, 


Mr. Parkinſon's C aſe. 


| was moved fo2 a Mandamus to reftoze him to a Fellow- 14a,d:mus 
ſhip of Lincoln-Collevge in Oxford being a Member of a denied for 
Lay Coppozation, and having a Freehold in it. | reſtoring of 
The like Mandamus had been granted to reſtozz D2, Goddard 2 perſon to 
to the place of one of the Fellows of the Colledge of Phyſittans "a 
in London, which is a Lay Cozpozation, NO  . 
1 Sid. 71, 
ut it was denied by the Court, fo2 the Uiſito2 is the. pzoper 44 29: 
Judge 3 and when a Yan takes a Fellowſhip he ſubmits to the 
Rules of the Colledge and to the pzivate Laws of the Founder, 
It was denyed by mp Lozd Hales fn D2, Robertr'ss Caſe, becauſe 
in all Lay Coppozations the Founder and his Þeirs are Uiſitos, 
and in all Eccleſiaſtical Cozpozations the Biſhop of the Dioceſs 
is the pzoper Uiſitoz, who is Fidei Commiſlarius, and from whoſe 
Sentence there is no Appeal to this Court eſpecially kn the caſe 
of a Fellowſhip of a Colledge, which is a thing of pzivate deſign, 
anvnot at all concerning the publick, 


Anonymus. 


—_—. 
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Anonymus. 


Hill. 3 & 4 jacobi Rot. 1018, 


B. nuper de Parochia Santi Jacob; Weſtw' in Comitatu 
- Midd. Generoſus atrachiatus fuit per corpus ſuum ad re- 
pondend' C. D. Viduz quz fuit uxor J. D. Generoſi de morte 
prxd. J. quondam viri ſui unde eum appellat Er ſunt pleg' de 
pros J. B. nuper de Parochia Sancti Jacobi Weſtm. in Comitatu 
Midd. Gen' & Johannes Doe de eadem Gen' & unde eadem Eliza- 
betha per E. F. Attornatum fuum juxta formam Statut. in hujuſ- 
modi caſu edit. & proviſ. inſtanter appellat przd. A. B. de eo 
quod ubi pred. J. D. fuit in pace Dei & dias Domini Regis nunc 
apud Parochiam Sancti Jacobi infra Libertatem Weſtm. in Co- 
mitatu Middleſex. decimo die J. Anno Regni Domini Jacobi nu- 
per Regis Angliz tertio hora prima poſt meridiem ejuſdem diei 
ibidem ſcilicet apud Parochiam Sancti Jacobi infra Libertatem 
Weſtm. in Com. Midd. venit ptzd. A. B. & felonice ac ut felo dici 
Domini Regis nunc volutarie & ex malicia ſua przxcogitat. & inſidiis 
przmeditaris contra pacem dii Domini Regis nunc hora nona poſt 
meridiem ejuſdem diei in & ſaper przfar. J.D. adrunc vi & armis &c. 
apud Paroehiam Sandctt Jacobi infra Libertarem Weſtm. prxdict. 
in Comitaru prxdio inſultum fecir & predict. A. B. adrunc & 
ibidem cum quodam gladio Anglice a Rapter ad valenciam quin- 
que ſolidorum quod ipſe idem A. B. in manu. ſua dextra ad- 
runc & ibidem ſcilicet prxdicto decimo die J. Anno tertio ſupra- 
dito apud Parochiam Sancti Jacobi infra Libertatem Weltm, 
prxdiCt. in Com. Midd. przd. habuit & tenuir ipſe przxdiR. J. D. 
in & ſuper ſiniftram partem ventris ipfius J. D. prope umbili- 
cum Anglice the Navel ipfius J. D. adtunc & ibidem felonice 
voluntarie & ex malitia ſua pracogitata percuſſit & pupugit & 
dedit eidem J. D. adtunc & ibidem in & ſtper przdiQam fini- 
tram partem ventris es J. D. prope dictum umbilicum ipſius 
J. D. cum gladio prxdifto unam plagam mortalem longitud. di- 
mid. unius pollicis & profunditar. ſex pollicium de qua quidem 
plaga mortali idem J. D. a przdicto decimo die FJ. Anno tertio 
ſupradicto apud przdiftam Parochiam SanCcti Jacobi infra Liber- 
ratem Weſtm. in Comitatu Midd. predict. languebar & langui- 
dus vixit & adtunc ſcilicet decimo ſexto die Junii Anno tertio ſu- 
pradito apud Parochiam Sancti Jacobi infra Libertatem Weſtm. 
in Comitatu Midd. przxdic. ipſe idem J. D. de plaga mortali 
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przdicta obiit & ſic przfat. A. B. prexdiftum J. D. apud Paro- 
chiam SanCti Jacobi infra Libertatem Weſtm predict. in Comi- 
taru Midd. przdict. modo & forma predict. voluntarie & ex 
maljria ſua przcogitata interfecit & murdravit contra pacem diCti 
Domini Regis nunc Coron' & Digitates ſuas & quam cito idem 
A. B. Feloniam & Murdrum predict. fecifſert ipſe idem A.B. fu- 
gir ditaque C. D. ipſum recenter infecur. fuir de Villa in Vil- 
lam uſque ad quatuor Villas propinquior' & ulterius quouſque 
&c. Et f1 praxdiftus A. B. Feloniam & Murdrum prxdict. ei in 


forma prxd. impolir. velit dedicere przfar. C. D. hoc parata eſt ver- 
{us cum probare prout Curia &c. 


—— 


The Defendant having pzaped Judgment de Brevi originali 
pleaded, Quod ipſe A. B. per Breve illud appellar exiſtit per no- 
men A. B. nuper de Parochia Sancti Jacobi Weſim. in Comitatu 
Midd. Generoſi ubi reyera & in facto infra Comitatum Midd. 
predict. eſt quzdam Parochia vocat. & cognit. per nomen Pa- 
rochiz Sancti Jacobi infra Libertatem Weſtm. ſed in eodem Co- 
mitatu Midd. non haberur nec die impetrationis Brevis origina- 
lis appelli przdict. ſeu unquam habebarur aliqua Parochia five locus 
cognit” & nuncupar” per nomen Parochiz Sancti Jacobi Weſtm. tan- 
rum prout prxd. C. D. per breve ſuum ſuperius ſupponit Er hoc 


ipſe idem A. B. parat' eſt verificare unde petit Judicium de Brevi 
illo Er quod przd. Breve caſletur. 


The Plaintiff demurred, and the Appellee jopned in De- 
murrer, 


An Appeal of Yurder was bzought againſt A. B. of the Pa 74,. q. 
riſh of St. James Weſtminſter in the County of Middleſex Gent, 59m 
fo2 that he on the oth dap of June in the third year of King pleaded in 
James did run the deceaſed fnto the left part of his Bellp with Abatement 


a Rapier, and that he died of that wound thtee Days after: 2 an Ap- 
wards, peal of 


The Defendant demands Oyer of the Return, and pleads M44" | 
that there is a Pariſh known by the name of the Pariſh of St. 


James within the Liberty of Weſtminſter, but no ſuch place as Roe Vee 
the Pariſh of St, James Weſtminſter only, lony. 
And upon a Demurrer {it was argued that this Plea was not 
good, fo2 it being in Abatement the Appellee ought to have plead- 
ed over to the Wurder, ſo it was adjudged in the Caſe of Watts ©, x1;z. 594. 


and Brain, the PPleadings of which Caſe are at large in my Low 
Coke's Entries. 


Dm 2 2. De 
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2. He ought to have pleaded in perſon, aud not by Attozney ; 
the Statute of Glouceſter ig plain in this Point. ' 


Curia. Tf the Plea is in Abatement, and the Party yoth 
not anſwer over to the Burder, yet that doth not ouſt him of 
bis Plea, but the Appellant ought to Have pzayed Judgment, 

'Tis. a Queſtion whether. he ought to plead over to the Felony 
02 not, fo2 the Pyeſidents are both ways 3 there is no Judgment 


entred, 
Proud verſus Piper. 
Mortuary *Þere was a Libel bzought in the Spiritual Court fo2 a Mor- 
due only cuary. 


by Cuſtom. The Defendant ſuggeſts that by the Statute of H. 5. no Yoz- 

21 H.8.c.6. tUary ought to be paid, but in ſuch places where it had been uſu- 
ally paid befoze the making of that Statute, and that there was no 
Cuſtom in this place to pay a Boztuary, and it was Hereupon 

Cco. Eliz. 151, MOved fo2 a Pyohibition 3 foz Youtuaries are not due by Law, 
but by particular Cuſtom of places. 

1 497: 'Tis true, a P2ohibition was denied in the Caſe of * Mark 

Se1d of Tirhes AND Gilbert, but it was becauſe 'twas admitted that there a Box- 

287. tuary was due by Cuſtom, but they differed in the perſon to 


$1263 whomit ought to be paid. 


Curia. Pohibitions have been granted and denjed upon ſuch 
Suggeſtions, therefoze the Defendant was owdered to take a De- 
claration in a P2ohibition as to the Yoztuary, and to try the Cu 
ſtom at Law, | 


Lutwich verſus Piggor. 


Leaſe, whe- TN Eſjectment fo2 Lands in Northumberland, tried at the Bar, 
ther made the Caſe was thus, viz. | 
purſuant to Peter Venables was ſeiſed in Fee of the Bano2 of Long Witton 
che power jq the (aid County, and being ſo ſeiſed made a Settlement there- 
—Auacd na of, by Leaſe and Releaſe to the uſe of himſelf fo2 Life, without 
vauon- (peachment of (laſte, then to the Truſtees fo2 ſeven years, 
to raiſe Potions fo2 Daughters, then to William Venables and 
the Heirs Bale of his Body, and if he dye without Jflue, then 
to Annhig Daughter fo) Life, with Kemainders over. 
Jn which Settlement there was this P2oviſo, viz. TEL 
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Provided that it ſhall be lawful for William Venables by Will 
or Deed, to diſpoſe of any part of the faid Manor to his Wife for 
Lite. 

And another Þ2oviſo to this purpoſe, viz. | 

Provided that it ſhall and may be lawful ro and for the ſaid W:l;- 
am Venables, by any Deed in. Writing under his Hand and Seal, to 
Demile for 3 Lives or 21 years, or under, or for any time or term 
of years, upon one, two, or three Lives, or as Tenant in 'Tail in 
Pollefſion may do, all or any part of the ſaid Manor, Lands, 
&c. which were in Leaſe for the ſpace of forty years laſt paſt. 

The Defendants Title was a Leaſe fo2 99 years, made by 
the ſaid William Venables to one Mary Venables, if thice Lives 
ſhould \o long live. 


And the Queſtion was, whether that Leaſe was purſuant to 
the power in the laſt ]Ptoviſo ? 

Jt was objecned that it was not, fo2 it ought to be a Leaſe fo2 
21, and not 99 years, determfnable fo2 thee Lives. 

7Þut the Plaintiff was INon-Suit. 


Rex verſus Fairfax, © ad. 


N Der made at the Quarter-Seſſions of Glouceſter , Who ſhall 
was removed Hither, confirming another made by the Ju- be bound to 
ſtices there, fo2 placing of a pooz Boy to be an Apprentice in Hus- take an Ap- 
bandry, and it was moved that it might be quathed, Preambcs 2n0 
| Husbandry. 

My. Pollexten argued that the Juſtices had no power given 
them by the Law, to compel a Man to take (ſuch an Appzentice, 
and this will depend upon the conſtruction of ſuch Statutes which 
relate to this matter. 

The firſt is that of Queen El:zabeth, which enacts, that fo2 the 5 Ei "$4. 
better advancing of Þusbandyy and Tillage, and to the intent ſuch 7" ** 
who are fit to be made Appzentices to Hugband2zy may be bound 
thereunto, that every perſon being an Þouſholder, and having 02 
uſing half a Plough Land at the leaſt in Tillage, may take any to 
be an Appzentice above ren, and under eighteen pears, to ſerve in 
Husbandry, until the JParty be of the Age of twenty one, o2 
twenty four pears, the (aid Reteiner and taking of an Appzentice 
to. be by Jndenture, 

Now befoze the making of this Statute, the pzactice of putting 
out poo? Childzen was only itr Cities and great Towns, to 
particular Traves and Employments. 


The 
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wiſe by Taration of every Jnhabitant, ſuch competent Sum 02 
Sums of MYony as they ſhall think fit, fo2 relief of the Pooz, and 
putting out of Childzen to Apprentice. | 

And then in the - fifth Paragraph power is given to them by 
the Aﬀent of two Juſtices of Peace, to bind poo2 Childzen where 
they ſhall ſee convenient, &c. which wows were the foundation 
fo2 the making of this O2der. 

But the conſtruction thereof can be no otherwiſe than, viz. 
Whereas befoze the making of this Act poo? Childzen were bound 
Apprentices to Tillage, now the Church-wardens may raiſe Mo- 
ny to bind them out to Trades ; fo2 if they could compel Wen 
to = them, what need was there of raiſing WYony to place them 
out 2? 

: Jac. cap. 25, This muſt be the natural conſtruction of that Law, which ap- 

Paragraph 23, Pears pet mote plain, by the wozds of a ſubſequent Statute , 
which continues that of the 43th of Eliz. with this addition, that 
all perſons to whom the Dverſeers of the Poo2 ſhall (accozding 
to that Aa) bind any Childzen to Apptentice, may take, receive 
and keep them as App2entices. 

'Tis true, the general pzacnice of putting out poo2 Childzen 
ſeems to warrant this Der; but this hath been occaſioned upon 
a Miſtake in M2. Dalron's Book, who Repozted the Reſolution 
of the Judges in x633- to be, That every Ban who by his cal- 
ling, p2ofeſſion, 02 manner of living, and who entertaineth and 
_ uſe Servants of the like quality, (uch muſt alſo take Ap: 
prentices. | 

Þy this Reſolution the Juſtices of Peace have been governed 
ever ſince. But Juſtice Twiſden would often ſay, that thoſe were 
not the Reſolutions of the Judges, as Repozted by M2, Dalron, 
and therefoze the Book was miſtaken. 

2. The Dder it ſelf doth not mention that the party to whom 
this poo2 Boy was bound Apprentice, did occupy any Land in Til- 
lage, fo ſo it ought to be, otherwiſe the Overſeers of the Pooz 
may bind him to a Yerchant o2 to an Attozny, which he called a 
Free quarter; fo2 by ſuch means Diſeaſes may be b2ought” into 
A Family, and a Yan hath no ſecurity either fo2 his Goods 02 

ony. 

This was the Dpinion of Juſtice 'Twiſden fn Coutrell's Caſe ; 
and it ſeems to be very natural, and therefoze the chief reaſon 
why power was given by the Statute to the Overſeers to raiſe 
mony, was that they might place poo? Childzen to ſuch __ 
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willing to take them for Mony, fo2 otherwiſe thep might compel 
a Yan to receive his Enemy tnto his Service. 

Þe relſed on the Caſe of the King and Price, Hillary 29 any 
3oth of Car. II. which was an D2der of the like nature moved to be 
quaſhed : And Juſtice Twiſden ſatd ſh that Caſe, that alf the 
Judges of England were of Dpihion that the Juffices had not itch 
a Power, and therefoze that Dwer was qttaſhed. 


'Tis plain that by the Statute of the 43 Eliz. the Juſtices may Þ <0, 


place out poo? Childzen where they ſee it convenient, and ſo the 
conſtant pzactice hath been 3 ſo is the Reſolution of the Judges in 
Dalton, which was bzought in by the Lozd Chief Juſtice Hyde, 
but denied (o to be by Juſfice Twilden, fo2 no other reaſon but be: 
cauſe Juſtice Jones ofa yot concur with them. 

Jn Price's Caſe this matter was ſfirred again, but there hath 
been nothing done purſuant to that Dpinton, 

Since then the Juſtices have a power to place out poo2 Chl: 
dzen. 'Tis no Dbjction to ſay that there may be an inconverifertee 
in the exerciſe of that power, by piacing out Childzen to fmp2oper 
perſons; fo2 if ſuch things are done, the Party hath a p!oper 
remedy by way of Appeal to the Seſſions. 


Thtee Juſtices were of Dpinton that the Juſtices of Peace 
had ſuch a Power, awd -therefoze they were fo2 confirming the 
Dwer; and Juſtice Dolbin ſ(atd it was ſv reſolved tn the Caſe of 
the King and Gilliflower, in the Reign of King James the fir, 
Foſter being then Chief Juſtice , tha' the Judges fn Price's Caſe 
were of another Dpinton. | 


The Chief Juſtice was now likewiſe of a different Opinton, fo2 
the Statute means ſomething when it ſays that a Stock ſhall be 
raiſed by the Taxation of every Jnhabitant, &c. fo2 putting out 
of Childzen Appzentice. 

There are no compulſozp wozds in the Statute foz that pur- 
poſe, no2 any which oblige a Baſter to take an Appzentice, and 
{if not, the Juſtices have not- power to compel a Yan to take a 
poo2 Bop, 02 poſſibly ſuch-may be a Thief oz Spy in the Family. 

"But this Dwer was quaſhed fo2 an apparent fault, which was, 
that the Statute has entruſted the Churchwardens and Dverſeers 
of the 1Þoo2 by and: with: the Appzobation of two Juſtices to bind 
nes; &c. And the Churchwardens are not mentioned in 
t is wer. a | 90% | | 
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Thirsby verſus Helbot. 


Awardvwoid EBT upon a Bond fo} perfozmance of an Award : 
where a Cpon Nullum Arbitrium pleaded, the Plaintiff replyed 
perſon who and ſhewed an Award made,which amongſt other things 
is a Stran- was, that the. Defendant ſhould be bound with Sure- 


ger to ls ties {Uch as the Plaintiff ſhould appzove in the Sum of 150 1. 
— to be patd to him. at ſuch a time, and that they ſhould ſeal mu- 


to be a fual Releales, and afligned a Breach in not giving of this 
Surety, Bod. i - 4-15 575 | 


There was a Uerdic fo2 the Plaintiff, and now Serjeant Pem- 
berton moved fn arreſt of Judgment, that this was a void Award, 
becauſe 'tis that the Defendant ſhall be bound with Sureties, &c. 
and then Releaſes'to be given ; how the Sureties are Strangers 
to the.-'Submiſſion, and therefoze the Defendant is not bond to 


mocute them.:-- ---- «colllll- 1D 745 72 57, 
1 Roll. Abr» Þe relied upon the Cale of Barns ann Fairchild, which was an 
259. Award that all Controverſies, &c. ſhould ceaſe, and: that ofhe of 


the Parties ſhould pay to the other-8 1. atid that thereupon he 
ſhould: procure his Wife and.Son to makeitfuch an Affurance, e>c. 
this was held to be void, becaaſe it was to bind ſuch perſons who 
were not Parties to the Submiſſion, py 


E conrra. = Tremain Serjeant- contra. ' That Canſe doth not come; up to 
this at the Bart, becauſe by this Award the Party was to ſign a 
- general Releaſe whether the Defendant paid the Boyy 02 tiot. 


"But 
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But the Court was of Dpinton, that the Award was void, be- 
cauſe it appointed the Party to enter into a Bond with ſuch Sure- 
ties as the Plaintifi ſhall like, and Releaſes then to be mutually 
given. JNow if the Plaintiff doth not like the Security gtven then 
he is'not to ſeal a Releaſe, and (o tis but an Award of one ſide. 


— 


Savier verſus Lenthal. 


Sfifa ven' recogn' fi Willielmus Lenthal Armiger Henricus Aflize: 
Glover Armiger Johannes Philpot Generoſus Thomas Cook 

Generoſus & Samuel Ellis Generoſus injuſte &c. diſſeiſiverunt Tho- 

mam Savier de libero tenemento 1uo in Weſtm. infra triginta annos 

&c. Et unde idem Thomas Savier-per Jacobum Holton Attornatum 

ſuum queritur quod difſeifiverunt cum. de officio Marr Mareſc' Do- 

mini Regis & Dominz Reginz coram ipſo Rege & Regina cum 
pertin' &c. 2 | 


The Cryer made Pyoclamation and then called the Recognf- 
to2s between Thomas Savier Demandant, and William Lenrhal 
Tenant, who were all at the Barz-and ſeverally anſwered as they 
were called, 

Then Þz, Goodwin of Greys-Inn arraigned the Aſſize in French, 
but the Count being not in Parchment upon Reco2d the Kecog-. 
nitozs were fo2 this time diſcharged and owered to appear again 
the next day. == 4 

But the Council fo2 the Tenant relied on the authozity in Cal- p,, «,,, ,... 
vert's Caſe, that the Title ought to be ſet fozth in the Count, 4 E. 4. 6. 
which was -not done now, and therefoze the Oemandant ought 
to be nonſuited. 

"But the UUrit being returnie that day, was ex gratia Curiz 
adjourned to the Bozrow afterward ; and if the Demandant did 
not then make a Title he muſt be nonſuited, 

The next day the Jury appeared: Then the Cryer called Thomas 
Savier the Demandant, and then the Tenants, and afterwards 
the BKecognitozs ; and the Aſſize being -arraigned again the Oe- 
mandant ſet fo2th his Title. 


Then Sir Francis Winnington of Council foz Mz. Lenthal one 
of the Tenants appeared after this manner, Vouz avez icy le dit 
Williem Lenthal & jeo prye oyer del Brief & del Count. 


Then the other Tenants were called again thee times,and they 
not appearing Ptocelſs was payed againſt them. 


Nn Doe 
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Doe verſus Dawſon. _ 


Bail liable LI Ail was put 'in to an Action bought by the Plaintiff, and be- 
if the Prin- foze he declared, the Defendant obtained an Jnjunction ta 


cipal had ftap Pzoceedings at-Law, which was. not diſſolved fo2 ſeveral 


ewo Terms Terms afterwards. 
after an In- 


: ices Then the Jnjuncfon was diſſolved, and the Plaintiff delivered 

diſſolved, bis Declaration, and had Judgment by default 3- and- now he 
bzought a Scice Fac. againſt the Batl, who pleaded' that no De- 
claration was delivered o2 filed againſt the Pzincipal within two 
Terms after the Action commenced and the Bail entred, and up- 
on a Demurrer the Plaintiff Had Judgment againſt them, fo2 the 
Bal are liable 3 ſo'as the Pſincipal in the Aaion declare (oon af- 
ter the Inſunafon diffolved ; and its no fault tn the Plaintiff that 
he dfd not declare ſooner; fo2 if he had, he would Have been in con- 
tempt of the Court of Chancery fo2 a Bzeach of the Jnjungion. 


Anonymus. 


Error tore- A CUrit of Etro2 was-bjought to reverſe a Kecovery ſuffered 
verſe a Re- in the grand Seſſions 'of Wales. 


covery , The Queſtion now was; whether there ought to be a Scire Fac. 
there muſt againſt rhe Tertenants and the Heir. 


be a Scire Jt was ſafd that tis diſcretionary in the Court, and that the 
_ __ firſt Caſe of this nature was-in my Low Dyer, where a TUrit of 
Terre. Erro02 was byought in B. R. to reverſe a Fine levyed inthe Coun: 
jy ty Palatine of Cheſter, and a SWre Facias was bzought againſt 
Dyer 321, the-Peir, but not agatnſt the Tertenants, | 
But the Heir in this Cale -is an Jnfant, (o that if he be admit- 
ted to be a Defendant he ought not to appear during his Binoztty, 
and there. (s no remedy till his full Age. 


Curia. Tis not neceſſaty in point of Law, but it ſeems to be 
the courſe of the Court, and that muff be followed ; and 'tfs rea- 
ſonable it ſhould be ſo, becauſe the Errozs upon a Recovery ſhould 
not be examined befoze all the Parties are in Court, therefoze 


eve ſhould be a Scire Facias ,agatnſt the Deir and the Terte- 
nants, 


Lambert 


ne 
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Lambert verſus Thurſton. 


Reſpaſs Quare vi & armis clauſum fregit, &c. w Treſpaſs 

Plaintiff yad laid to his Damage of mr ens Quare vi & 
The- Defendant demurred to the Declaration, and fo2 cauſe {> "<5: 
ſhewed that B. R. hath not cognizance, either by the Common = _ 
Law, MN by the Statute of Glouceſter, ta hold Plea in ſuch an amages. 
Action, where the Damages are laid to be under 40 s. 


Put the Court were of another Dpinion, That an Acton of 
Treſpaſs Quare vi & armis, will lie- here, let the Damage be 
what it will. So the Plaintiff hav Jugment. 
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Whitehal verſus Squire. 


What ſhall TT fo? a Hoxſe, the Defendant pleaded Not Guilty, 


be a Con- and a ſpecial Uerdic was found, viz. That John Ma- 

verſion , thers was poſſeſſed of this Þozſe, who on the 4th dap 

what not. of December, in the firſt year of King James the II. put 
him to Gzaſs to the Defendant, who kept him till the firſt day of 
May following. 

That John Mathers djed Jnteſtate, and befoze Adminiſtration 
was granted, the Plaintiff deſired the Defendant to Bury the 
ſatd Mathers, and that he would ſee him ſatisfied fo2 his Erpen- 
ces, and accowdingly the Oefendant did Bury him, 

Then the Plaintiff gave this Hozſe to the Defendant fn part 
of ſatisfaction fo2 the Charges of the Funeral, and a Note un- 
der his Hand to pay him 23 1. mo2e. 

The Plaintiff afterwards took out Adminiſtration, and bzought 
his Action againſt the Defendant fo2 this Hozſe ; and whether 
this was a converſion 02 not, was the Queſtion. 


Juſtice Dolben and Eyre held that it was not, but the Chief 
Juſtice was of another Opinion, 
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Cole verſus Knight, Hill. 1 & 2. Rot. 810. 


Cire Fac. upon a Judgment of 6000 1. bzought by the Plain: Releaſe by 
\ Þ tiffs Knight and Donning, as [urviving Executozs of John one Execu- 
Knight, agatnſt the Defendant Cole and: his TUife, as Execy: tor of a Le- 
trix of John Lawford, (etting fozth, That Sir John Knighr, Mz, we = 
Eyre and John Knight,had recover'd a Judgment of 6000 1. againſt 7.59%. 2" 
John Lawford ; That John Knight ſurvived, who made his Till upon p 
and appointed John Kent , 'Thomas Knight and William Donning Judgment. - 
to be his Erecutos, that he died, the Oebt and Damages not be- 
ing ſatisfied, that they the ſaid Knight and Donning p2oved the 
ULUiill, that John Kent died, and that John Lawford made his 
TUill and appointed his Daughter Mary, now the TUife of Tho- 
mas Cole, to þe ſole Executrir, and ſoon after departed this Life, 
that Cole pzoved Lawford's Will, and that the Debt was not yet 
patd, 

The Defendant Cole and his TUife pleaded a Releaſe from 
Donning, one of the Plaintiffs, by which he acknowledged to 
have recetiyed of the (aid Cole and his Uiife, as Eretutrir of the 
laſt Till and Teſtament of John Lawford, the Sum of 51. being 
a Legacy given to him by Lawford and then tn general wozds 
he releaſed the ſaid Cole and his TUife, of the Legacy , and of 
all Actions, Suits and Demands whatſoever which he had o2 
might have againſt the Defendants Cole and his Wife, as Ere- 
cutrix of John Lawford, 02 may 02 can have fo2 any matter 02 
thing whatſoever. 


To this Plea the Platntiff demurred, and the Queſtion was, 
whether the Releaſe is a good Bar 02 not 7 

Jt was argued to be no Bar, fo2 it being given upon the 
receipt of the Legacy, is tted up to that only, and ſhall not be 
taken to releaſe any other thing. | 

Jf a Ban ſhould receive 101. and give a Receipt fo2 it, and 
doth thereby acquit and releaſe the perſon of all Actions, Debts, ,  ,. 
Duties and Demands, nothing ts releaſed but the 10 1. becauſe ,.g. 
the laſt wozds muſt be limited to thoſe fozegoing. | 

'Tis no new thing in the Law fo general wozds to be reſtrain- 
ed by thoſe- which follow; as fo? tnſfance, if a Releaſe be of all 
Errozs, Actions, Suits, and Writs of Erroz whatſoever, it hath *** *5- 


been held that an Action of Debt upon a Bond was not relea(- 
ed, but only CUrits of Erroz, 


And 


ln 
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1 $1d. 141, 


Cro. Eliz. 6. 
1 Leon. 263. 


E. contra. 


And this ſeems to be the intent of the Parties here, that no- 
thing but the Legacies ſhould be releaſed ; and therefoze thoſe 
general wozwds which follow, muſt be confined to the true mean- 
ing and intention of him who gave the Releaſe. 

©0 'tis if a Yan p2zomile to pay 40 5s. to another during Life, 
a Releaſe of all Quarrels, Controverſies and Demands which 
he had 02 may have will not diſcharge this Annuity , becauſe 
ht Execution of the P2omiſe was not to be till the Rent, ſhouln 

e due, 


S0 likewiſe a Releaſe of all Demands wiil not diſcharge a 
growing Rent. 

2. Jf this ſhould be a good Releaſe , it diſcharges only ſuch 
Actions which he hath in his own Right.z fo2 by the wowws all 
Actions which he hav are releaſed; now if an Erecuto2 grant 


omnia bona ſua, the Goods which he hath as Erecuto2 do not 
paſs. | 


E contra. Jt was argued that this is a good Bar, fo2 by 
the firſt wozds the Legacy ts releaſed, then the ſubſequent words, 
viz. all Actions, Suits and demands whatſoever, which he han 
againſt the Defendant as, Erecuto2 of Lawford, muſt mean 
ſomething. 

'Tis true, where general wows are at the beginning of a Re- 
leaſe, and particular wozws follow , if the general wozds agree 
with thoſe which are particular, the Oeed ſhall be conſtrued ac- 
cowing to the ſpecial wowds: But where there are (uch wozds at 
fir, and the concluſion fs with general wows, as tis in this 
Caſe, both ſhall ſtand; fo2 the Bule fs, Generalis clauſula non 
porrigitur ad ea quz antea ſpecialiter ſunt comprehenſa. 

Theſe wo2ds do alſo Releaſe not only ſuch Adaions which he 
had in his own Right, but alſo as Executo2 to M1, Lawford. 

Jf a Ban hath a Leaſe in right of his TUife, as Erecutrir 
to het foymer Þugband, and he grants all his Right and Title 
therein ; by this G2ant the Right which he had by his Wife doth 
paſs, fo2 the wozd His doth imply a p2opziety in poſſeſſion, 


- per totam Curiam, Judgment was given foz the Plain- 
tiff. * | 

Jf an Erecuto2 hath Goods of the Teſtatozs, and alſo other 
Goods in his own Right , and then grants omnia bona ſua, 
in ſtrictneſs the Goods which he hath as Executoz do not paſs, be- 
cauſe they are not bona ſua, but ſo called becatiſe of the Poſ- 
ſeſſion which he hath z and therefoze it muſt be a great ſtrein 


to 


_— 
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to make general wowds which are pzoperly applicable to things which 
a Ban hath in his own Right, to extend to things which he hath 
as Trecutoz, 

Jt was never the intent of the Party to releaſe moze than what 
he had fn his own Kifght, and that appears by the Recital of 
the Legacy of 5 |. and therefoze the wozds which follow muſt 
have a conſtruction accowing to the intent of Donning at the 
time of the making the Releaſe, and ſhall be tied up to the 
fozegoing wows, and then nothing will be diſcharged but the Le- 
gacy, | 

As if a Leaſe fo2 years be made, and the Leſſo2 enters into a Dyer 255. 
"Sond, that he will ſuffer the Leſſee quietly to enjoy during the 
Term, without. trouble of the Leſſoz, o2 any other perſon; if an 
Entry. ſhould be made upon the Leſſee, without the pzocurement 
02 knowledge of the Leſſoz, the Condition is not bzoken, to the 
laſt wozws are tied.up to the wozd ſuffer. 

Jf the Legacy. had not been releaſed by particular wozds, it 
world not have been diſcharged by a Releaſe of all Adions and 
Demands whatſoever 3 and therefoze there would be a great tn- 
conventence if theſe general wows ſhould be conſtrued to RKe- 
leaſe any thing beſides this Legacy 3 fo2 ſuppoſe there are two 
Crecutozs and one refuſeth to Adminiſter, but meeting with a 
Debtoz of the Teſtatoz, gives him a Releaſe of all Acions ; will 


this amount to an acceptance of the Admitiiſtration ? Certainly 
it will not. 


The wozws in this Caſe are not of that extent as to Re- 
= +> as an Crecuro! ; fo2 "tis a Releale which goeth to 
the right, 
*Tis like the Caſe where one of the Avowants releaſed the : Roll. Rep. 
Plaintiff after the taking of the Cattel , which was adjudged 246 
void upon a Demurrer,. becauſe he had not then any Sultt o2 Oe- 
mand againſt the Plaintiff, but had diſtretned the Beaſts as 
Waplift, and in right of another. 


Juſtice Dolben cited a Caſe adjudged in B. R. in the year 
1669. ft was between Stokes and Stokes. 

The Plaintiff releaſed all which he had- in his own Right , 
there was a Bond in which his Name was uſed in Truſt fo2 ano- 
ther ; and afterwards he bzought an Agion of Debt upon that 
ond, to which the Releaſe was pleaded. 

The Plaintiff replied that the Releaſe was only of all ſuch 
Actions which he had fn his own right, and not ſuch which he. 
bad in the right of another 3 upon this they were at Jſſue, and the 

Plaintiff had a Uervia, and Yyz. Symplon moved in my 
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Re Rn 


- Judgment, that this Bond muſt be in his own Right : ut the 
Court affirmed the Judgment, 


 Anonymus. 


Words N Action on the Caſe was h2ought f32 theſe wowws, viz. 
tabs a- He ſtole the Colonel's Cupboard-Cloth. Jt was made a 
onable ueſtion whether theſe wozds were actionable, there being no p2e- 


without a Cedent Diſcourſe laid in the Declaration, either of the Colonel 02 
Colloquium. hig Cupboard-Cloath, 


uit the Court held the wozds actionable, fo2 'tis a charge 
of Felony, and if ſuch wows, as now laid fn this Oeclaration, 
are not actionable, any perſon may be ſcandaltized ; fo2 "tis and 
muſt be acjonable to ſay of a Yan, that he ſtole my Lod's 
Hoſes, 02 the Parſon's Sheep, tho' it doth not appear to what 
Lo2d 02 Parſon thep did belong, 


Rex "verſus Silcot. 


Conviction 1 *ÞDE Defendant was convicted befo2e a Juſtice of the Peace, 


for keeping upon the Statnte of 'H. 8. fo2 keeping of a Gun, and up- 
a Gun, not 


Having a 91 Moot it did appear that he had not x00]. per Annum. | 
phy per . The Recowd of the Conviaion was removed into B.R. and this 
Annum ang Crception was taken to it, viz. non habuiſſer 100 I. per Annum, 
doth not but doth not ſap when, fo2 it may be that he had one hund2ed 
fy when. pound per Annum at the time when he kept a Gun, but not when 
33 H.8.c.6. he was Convicted. 

Tt was anſwered that the wozds non habuiſſer, ſhall relate to 
all times paſt, and is as much as to ſay nunquam habuir, and the 
concluſion being contra formam Staruti, muſt explain ,ſuch wozws 
which ſeem to be doubtful, 

This was. compared to the Caſe where Oebt was bzought up- 

[R.3.c.;, Olthe Statute of R. 3. fo2 taking away of Goods befo2e the JAlain- 
tiff was conviced of the Felony laid to his charge, contra formam 
Statuti, he being only committed upon ſuſpicion ; now though he 
dfd not alledge that the Goods- were taken, fo2 this cauſe if 


oo. 6.19) on be intended they were fo taken when no other cauſe ts 
ewed, 


Curia. This is a conviction before a Juſtice of the JPeace, and 
therefoze the time when the Offence was committed ſhould be 
LEr- 
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certainly-alledged, viz. that the Defendant predict. die & Anno 
had not 100 |. per Annum, fo2 which reaſon it was quathed,” 


——— 


Bifſe verſus Harcourt, Hill. 1 Guliehmi Rot; 217. - 


- DE Plaintiff bzought an Action fo? 4©ol.- fo2 o mich Yo- Replicati- 


on not well 


ny had and:received of him by the Deferidant, 
The Defendant- pleaded/ amr Attainder' of 'Pigh' Tr6afvii in 
Abatement, and therefoze ought not to anſwer the Declaration. 

The: Plaintiff replied, that” after he was Attatiited , and be- 
foze- this Action bzought he ' was: pardoned, and conchiides thts, 
Unde petit Judicium & dampra fua.. IRE Sat 

The Defendant-demurs, '\and- fo2 cauſe ſhewed, that 'the Re- ran. voc. 
plication is not. well concluded, foz dampna ſua ought to' be left 563; 6. 63: 
out, and of that: Dpinion was the Cotrrt, and therefoze a Rule © =*'©* 
was made that he might diſcontinue this Action without Coſts. 


Mordant verſus Thorold. Hill, x & 2 Gulielmi 
Rotulo 340. 


- 


TT DE Plaintiff brought a Scire Fac. upon a Judgment. The 
Caſe was thus, Viz. Ann Thorold recovered in Dower 


againſt Sir John Thorold, in which Action Damages are given 
by the Statute of Merton. | 20 H. 3. c. 1. 


Sir John Thorold bzought a TUrit of Erro2 in B. R. and the 
Judgment was affirmed, 

Then the Plaintiff fin Dower bzought a TUrit of Enquiry 
fo2 the Oamages, and married 2, Mordant, and died befoze 
that TUrit was erecuted. | 

M2. Mordant takes out Letters of Adminiſtration to his TUife, 
and bzought a Sci. Fa. upon the Judgment, and the queſtion was 
whether it would lie. | 

"This depended upon the conſtrugion of the Statute of King 
Charles the II. which enants, That in all perſonal Acions, and 17 Car. 3. c.8. 
real and mirt, the death of either party between the Uerdic and 
the Judgment ſhall not hereafter be alledged foz Erro!, ſo as 
ſuch Judgment be entred within two Terms after ſuch Uerdia. 


Serjeant Pemberton inſiſted that this was a judicial TUrit, and 
that the Adminiſtrato2 had a right to it , though the Tlife died 
befoze the ]Nofits were aſcertatned by the TUrit of Enquiry 3 'tis 
no .mo2e than a plain Sci. Fa. upon L, Judgment, which an Exe- 

S_ 0 cuto} 
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cutoz mop have, and: nhich was never yet denied,though this-ſeems 
to be a Caſs;of the fir Jmpteſſion, 


The Council on the other ſide. argued, that. 'tis true, an- Exe- 
cutoz map have a Scire-Facias upon a Judgment recovered in the 
life of the Teſtatoz by reaſon only of ſuch Recovery, but this 
Scire Facias (g-byought, fo2 what never was recovered, becauſe the 

- TAife died befoze any thing was vefted-in her 3 fox the Judgment 
will ſtand. ſo. as to:effect the, Lands, but not foz the Damages. 


Curia. Then a Statute/which gives a remedy. fo2 mean ]P20- 
fits is expounded, it ought ts; be-accoding to:the Common.Law. 
Now where entire Damages are to be recovered; and: the De- 
manvant dies befoze a Writ of: Enquiry executed, the Executoz 
cannot have any remedy: by a Scire Facias. upon. that Judgment, 


becauſe Damages: are no duty tilt: they-are aſſeſſed, Sed adjor- 
narur. | 
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Shotter verſus Friend 0& Uxor-: 


Hill. 2 Willielmi Rot. 39. 


ÞE Plaintiff and his Wife declared pon a Prohibl- ; _. , 
tion ſetting fo2th, that John Friend on the x 3th of Octo- ©" J 


ber, 22 Car. 2. made his Will, by which he bequeathed 90 000d in 
to Mary Friend 10 |. to be paid to her within two years << Spiritu- 
after his deceaſe, and that he made Jane, the Wife of the Plafn- al Court. 


tiff Shotter, Executrir, and dyed ; that the ſaid Erecutrir whtift 
ſole and unmarried, paid the ſafd Legacy to Mary Friend, who fs 
ſince dead ; that Thomas Friend, the Þugband- of the (aid-Mary, 
did after her death demand this Legacy in the Conſiſfop Court 
of the Biſhop of Winton ; that the Plaintiff pleaded payment, 
and offered to pzove ft by one ſingle Witneſs, which 12ooft- that 
Court refuſed though the TUitneſs was a perſon without Ercepti- 
on, and thereupon Sentence was given there againſt the Plain- 
tiff, L..4 Sentence was now pleaded, and upon Demurrer to 

The Queſtion was, whether upon the whole matter the Defen- 
dant ſhould have a Conſultation, 02 whether a Pzohibition ſhould 


be granted, becauſe the poof by one TUitneſs was dented by that 
Court, 


Tt was argued that the Defendant ſhould not have a Conſul- 


tation, becauſe Watters Teſtamentary ought to have no mo2e 


favour than things relating to Tpthes, in which Caſes the ]dzoof 
by one Witneſs hath been always mou K600, # 
0 2 0 
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S0 tis in a a Releaſe to o diſcharge a Debt, which is well pzoved 
by a ſingle Teſtimony, and tit it pop be very inconvenient if it 
ſhould be otherwiſe ; fo2 Fe ts and Leaſes may come in 
queſtion, which muſt not be rejeaed, becauſe p2oved by one TUtt- 


neſs, "7 m 

a Lotus q-i angicotes po, (6 aſe, pon yon. the Sy 
ſti 2ohi evet deftied, a kv the chief rea G 
is, becauſe the Tyres Tj will not allow a Modus to be 
any diſcharge of, eee { 

The Cotntts of 'Equſty i Tliminis Fill 'F(ve Relief upon 
a Þ2oof by one e. yo.ty ts of the Com- 
mon Law if the 000 pr rtevible perſon. 

'Tis true, a L.....& Al at No upon a Suggeſtion that 
the Eccleſiaſtical Court wilt not recetve the Teſtimony of a ſingle 
Citneſs ; Jf the Queſtion is, upon Pzoof of a Legacy deviſed, 
02 Marriage 02 not, 07 any other thing, which oziginally doth 
lie in the Cognizance of that Court ; but payment o2 not pay- 
ment is a matter of Fad. trfable at the Law, and not determf- 
nable there ; if therefoze they deny to take the Evidence of a 

> Toft. 608, lingle CR a ÞP2ohtbition ought to go. 


Sentence is no obſtatle in this Caſe; becauſe TE ; 


®_::. chad no Right to a-P2ohibition urittl the Teſtſmony of his YUit- 
F neſs was vented, and Sentence thereupon given ; and tRs is 
. agreeable to: what hath been often done in caſes:of like na 
c:"/ ti» 8 AS! f02 ("ance Prohivitions: have deer granted where the 
Moor 907. Iwet ns Od - : mo dp wee xtheg tor __ denyed, 
ro. Eliz. - Do where the 0 nt 0 es foz Pidgeons was 
Moor 415 © denied4upon'the (ks Centimony, 
2 Rol. Rep. \SH where a-Sait' was: f02 Subtraction: of Tythes,-and the 
4% 120. pg. Defetibunt pleaved that he'ſet:them' out; and vifered to.pzove it by 
299 pl. 14,17. bÞ one CUlttieſs,/ but- was denjed, a P2ohtbition was granted, _ 
Lerch ”*, "Atib-generally the Books are, that if the Spiritual Court; re- 
; Bulft. 242. fitſ8'(ith JNoof, -which is allowed at the Common Law, they ſhall 
Hur. 22: {hg pzofjibited. {| 
There is one Caſe againſt this Dpinion, which is, that: of Ro- 
— berts *t\ 12 Co: Rep: but it gs only a bare TIEN of Uo 
tle Authouty." {6 of | 5 | 


F contra. Thoſe who c—_ on the SY ſide held that a Conſultation 
ſhall go, and that foz two Reaſons, 
7. Becatiſea P2ohibition is prayed after Sentence, + - 
- 2. Becauſe the Eccleſiaſtical Court have an oaiginal Inririon 
- Over all Teſtamentary things. | 


As 


\ 


ll... P 
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As to the firſt Point, 'Tis plain that if that Court pzoceed con- 
trary to thoſe Rules which are uſed and pzacniſed. at the Common 
Law, yet no-PÞzohibition ought to go after Sentence, but the p2o- 
Per remedy is an-Appeal.;' 1. ©» 4 89 

2. It Cannot be denied;hutthat that Court hadCognizance of the 
pancipal matter in this Caſe, which was a Legacy, and Payment 
02 not is a thing collateral. . Now (wherever they have a p2oper 
Jurisdicion of a Cauſe both that and all its dependences ſhall be 


tried accopding to their Law, which rejects the Pzoof by a fingle 
Cltnels. ,,. | LD hens 


OO CE 


This was the Opinſon-of. Juſtice Pophim and Williams fn thoſe 

mes, Neu. mart of: the: Caſes: cited on the other-five were un- 
er £ te. ];1 $$ (13:31 yt 42 R Tr) | | 

tt the Caſe-of Brown and-Wemworth a Revocation of a Will yes. g:. 
was offered tobe, pzoved; by a ſingle CUitneſs in the Spiritual 
Court, which being denied a Pzohikittion was prayed in B. R. but 
denied, becauſe the CUll being the pzncipal matter'of which that 
Court had an oziginal Jurisdicion, therefoze the Revocation 
thereof, which was a collateral matter; but depending upon the 
Paincipal, ſhajl be tried;there ; fo2 when the Dtiginal belongs 
p20perly to their determination, :atl dependences thereon ſhall fol- 
low it, and be, tryeg;by, them accowding:to-thetr-Law., 
- In Eaſter-Lerm, 4Cax, x..this came;to-be' a Queſtion again ; » Cro. +54. 
it was upon,a;L.ihel, 92.9; Legacy, jand Plene.-adminiſtravit pleay; '* ©: 57: 
ed, which tity endeavoured:to;p2ove:by.the iTeftamony of a fingle 
Witneſs and denied : Jn that Caſe:Groke and Yelverton Juſtices 
were againſt the P2zohibition, becauſe a-Sutt fo2 a: Legacy was 
a thing meerly Spiritual, and Payment thereof is of the ſame 
nature ; {o.that the Eccleſiaſtical-Court hath a pzoper Jurtsdtction 


both of the, Batter andthe Proof. / 
Pats theſe InRances; it, may be.ſeen:that 'tis not pet a ſettled ;,.. , 
oint that a, 


t that a,-J20of. by ane:TUltneſs in that Court'ts- good 3 fo} $ia. 15: 
Pdobibitions have been both. grated; atid. denied. | Ki 

__It cannot, be a reaſon.tq-grant a:Pzohibition to 'the Spiritual 
Court fo2 tefuſing ſuch Pzoof-which:is-allowed -at the Common 

Law, becauſe though the 422oof iby a: ſingle 7itnefs is allowed 

at the Latv, yet 'tis,not-a'concluſive;Evidence, becauſe the Jurp 

who are of the Uicinage are ſuppoſed to know the Fac and map 


give a Qerdict upon that knowledge without Þ2oof o2 Witneſs, 
as well as where there is but one, 


Jn 
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In Michaelmas-Term following the Court were all of Dpinion 
that no Conſultation ought to-go, fo2 as where the Eccleſiaſtical 
Court pzoceeds upon things meerly Spiritual no P2ohibition is® 
to be granted as in Suits about P2obates of (ills, &c. (o where 
they meddle with Tempozal Watters 02 refuſe to admit ſuch Pzoof 
which is allowed at the Common Law,-no Conſultation ſhall go. 

Tf the Law ſhould be otherwiſe it would be inconvenient fo2 
all Executozs and Adminiſtratozs-, * fo? if they ſhould be compelled 
to p2ove payment of Debts by two CUitnefles they might often 
fail of that Pyoof, and ſo pay the Yony twice. 

Such Pzoof which is' good'at the Coinmon Law ought to be 
allowed in their Court, and at-the Comnion- Law tis not neceſ- 
ſary to pzove a Payment of a Debt by two Witneſſes. | 

They may follow their own Rules concerning things which are 
Niginally in their Cognizancez but if any collateral Vattee 
doth ariſe, as concerning a Revocation of a Till, o2 Payment 
> +—__ if the P2zoof be by one Witneſs they ought to al- 
ow it, | | | 

Tythes are of Eccleſiaſtical Cognizance 3 now if a Libel Chould 
be bzought foz Subtraction of Tpthes, and the Defendant pzoves 
by one Witneſs, that he ſet them out from the nine parts tho' 
the Parſon had not any notice of it (which be is not to have at 
the Common Law, though 'tis-otherwiſe by their Law) that Conrt 
muſt allow this Pzoof othetwiſe'a Pzohibition muſt go. 

2. As to the father Potnt'a P2obibſtfon may be grinted.as well 


aſter as befoze Sentence, but the Sentence in this Caſe is the 
bery ground of the P2ohibition. TR 


Juſtice Dolben cited a Caſe between Richardſon and Desborow 
in B. R. Hill. 1675. which was a Devile of a Legacy of 100 |: 
The Executo2 was ſued, who pleaded, that the Teffato2 owed ano- 
ther perſon the like Sum- of x00 1. upon Bond, which being paid 
he had no tAﬀets ultra : And upon P2ookf in the Spiritual Court 
it appeared there was but one TUitneſs to the Bond, which not 
being a good P2oof of it in their .Law, there was a Sentence 
fo2 'the Payment of the Legacy, and afterwards a Pyohibition 

. was granted upon the ſuggeſting of this Batter, 
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Aſhcomb verſzs Inhabitantes Hundredi de Elchorn. 
Hill. I. Rot. got. 


'N Attion was bzought upon the Statute of Winton fo2 a A perſon 
"A Robbery.done in the: Pariſh of Hamonſdworth in Longford was robbed 
Lane fn the ſaid Þundzed. : The Caſe was thus, viz. _ Te- 
The Praintiff employed.one Coxhead his Servant to ſell fat '*{<4 = 
Cattle in Smithfield, who. ſold them foz 206 1. which Pony he 1... 
delivered up in two Bags to-one Strange a Quaker, who was rob« ,1,. 14,5. 
bed inthe Company of Coxhead, he being alſo robbed of 12 s. area may 
They both gave notice of this Robbery to the Inhabitants of be ſued. 
the nert Uillage, and Coxhead was: examined by: the Juſtice of 
the Jeace dwelling in the County. and Pundzed where the'Rob- 
bery was committed, purſuant to the, Statute, &c. befoze whom 
he mave ©ath, 'that he did not know any of the Robbers; but 77 *< 3 
Strange being a Quaker refuſed. to be examined upon Dath. 
My. Aſhcomb the Waſter bzought an Action againſt the Þun- 
d2ed, and all this Watter was found ſpectally. 
Now the Queſtion was whether the Action was well b2ought 
in the name of the Baſter; and'\o whether the Hundzed ſhould 
be table to pap the Bonp of which the Quaker was robbed, he 
refuſing to be examined upon Dath. ; 
Jn this Caſe the Statute of Queen Elizabeth was conſivered, 
which was made in favour of the Hundzed ; fo2 it enans, Thar 
the Party robbed ſhall not maintain any Action againſt the Hun- 


dred, except he give notice of the Robbery with convenient ſpeed 


to the Inhabitants of ſome Town, Vill or Hamler near the place 
where he was robbed ; and except within twenty days next be- 
fore thegACtion brought he be examined. upon Oath before a Juſtice 
of the County inhabiting in the Hundred where the Robbery was 
committed, or near the ſame, wherher he knew the Parties who 
robbed him or cither of them. | 
It was. agreed that the Waſter may have an Action fo2 a Robbery 
commrttedb 'upon the Servant, but that is by vertue of the Sta- 
tute of Winton. The Caſe of Jones againſt the Þundzed of Brom- ,,.,. .;.; 
ley is to that purpoſe. which was a Robbery upon himſelf, TUife 
.and Servant,, the Monp being taken from the Servant, and 
the Baſter made Dath that he did not know any of the Robbers, 
- but it happened the Servant did know-one of: them whoſe Name 
was Leonard, of which. he did then-infoum his Baſter ; and this 
Matter appearing to the Jury it was found ſpecialw, and upon 


the 
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685, 


the Argument of that ſpecial eterdic thele Points were re- 
ſolved, 

:. That the Oath of the Matter without the ſwearing of his 
Servant is good, becauſe the Servant had only the bare Cuſtoyy 
of the Mony. 

2. That the Jnfozmation then given by the Servant to the 
Maſter of his Knowledge-of one of the Robbers did not. oblige 
the Waſter, decauſe the Bony ſhall be ſaid to be in his poſſeffion 
and not of the 'Setvant, the Paſter being then pzeſent, which is 
all the difference between that 'Caſe and this at the Bart; ſo, 
that the Waſter fs the perſon» robbed within the meaning of the 
— of Winton although the Bony be in the hands of the. 

ervant. 

* Suppoſe the Servant had receſved 1000 1. and not being able. 
to carry it himſelf had employed ten Pen, each. to carry 100 1. 
and they had been all robbed, the Dwner may have an Action 
againſt the Þundzed upon; the Affidavit of one of the -perſons 
robbed ; the reaſon fs, becatiſe the poffefſion ſhall follow the p2o: 
perty, and the poſſeſſion of the whole will follow every part. 

There are Authozities to pzove that if the Servant is robbed 
the aſter may give Evidence what Bony was de d to him, 
though that might be as welt pzoved-by another Tit | 

Now though all this be admitted, yet poleohrogs will not lie a- 
gatnſt the Þundzed by the- Bafter in the Caſe at the Barr 3 foz 
the Statute of Queen Elizaberh being made ſo much in favour of 
the Hundzed ought to be purſued. | | 

The Reaſons why an Dath ts injoyned by that Statute are: 

r. That the perſon robbed ſhould enter into a Recognizance ta 


moſecute the Robbers, if he knew them o2 any of them... 


Cro. Eliz, bo 
i Leon. 323 


2. That the Þundzed might -be excuſed upon the Coniaion 
of ky perſon 02 perſons.  * 


.-To pevent a Robbery by Fraud. " 
Now ſuppoſe the Servant'ts entruſted tvith Yony, Wd robbed 
by Confederacy, ſhall the Þundzed be anſwerable becauſe the Ser: 
vant hath bzoke his Truſt No, the Servant aught to be ſwozrt 


fo2 the purpoſes mentioned in that Ac, which be APY: th Pa- 
ſter hath loſt his Aion. 


This is not like the Caſe-of a common * Cunt! ih though 
he may be (aid to be a Servant, yet he is entruſtey by this Law... 


Curia. 
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Curia. This Action might have been well bzought fo2 the 
whole by Coxhead alone (but 'tis now too late, the year being ex- 
pired) fox where a Servant /is robbed of part of his Maſter's Goodg Brown! 155: 
and part of his own he map have an Action, and recover Judgment 
fo2 the whole z and therefoze at another day the Plaintiff hay 


Judgment fo2. 26 s. only, | 


Pain verſus Patrick, and others. 
Paſch. 2 Gulielmi Rot. 4.3. 


DJS was a Special Action on the Caſe bzought by iſaac 4 gion on 
Pain againſt Edward Patrick ahd William Boulter fot hin- the Caſe 
ding the Plaintiff to go over a Ferry : The Declaration ſetg will not lie 
fo2th that: the Cifll of Littleporr fn the Ifle of Ely js an ancfent for diſturb- 
Utll within which there is a River cated Wilner River, over which 28 or bin: 
there was anancient paſſage in a Ferry-Boat from the NozthEaſt ng 6 paſ- 
part of the ſatd Cill to the end of Ferry-Lane, and from thence _—. 
to another place called Adventurers Bank ; that.this paſſage was yigh-way 
fo2 all People at a certain pzice; &c. excepting the Inhabitants of but ic muſt 
Littleport living in ancient Houfes there, who by reaſon of an be by In- 
ancient Cuſtom in the ſain Uill were to paſs ad libirum ſuum with ditmenc. 
paying Toll, &c. 

That the Plaintiff/was an Jnhabitant in an ancient Beſuage 
in the ſaid Uill, and that there was an ancient Ferry-Boat kept 
thete by the Dwners thereof till the firſt day of May in ſuch a 
year ; after which day the Defendants did not keep the ſame per 
quod the Jlatntiff loſt his Paſlage, &c. 

The Defendants proteſtando that the Paſſage was not in a 
Ferry-Boat, proteſtando etiam that there was no- ſuch Cuſtom, | 
&c. and that the Plaintiff was not an Jnhabitant in an ancient 
Meſuage in Littleport 3 Pro Placito dicunt that before the exhibit: 
ing of the Bill they did erect a B2idge over the (aid River, where 
the Paſſage was anciently, and this was done and mafntained 
at their own Coſts, and that the Plaintiff melius & celerius 
could paſs over the ſaid Bzidge, &c. This was pleaded in Barr, 

The Plaintiff replied, that he per aliquem Pontem libertatem 
paſſagii trans. & ultra Rivum prezdi&t' ſecundum conſuetudinem 
przd. in narratione mentionat' habere non permiſſus fuit contra 
conſuetudinem przd. Er hoc paratus eſt verificare, &c. 
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The Defendants demurred, and the Plaintiff joined in De- 
murrer. | 

The Queſtfons were : 

" 1. Clhether this was a good Cuſtom, as laid in the Declarg« 
tion, fo2 the Inhabitants of a Clill to clatm to be diſcharged of 
Tel ratione comorantiz. 

2. Jf the Cuſtom is good, then whether the Defendants Plea 
in Barr is alſo good to diſcharge themſelves from keeping of the 
Boat. 

3. CUhether the Plaintiff can maintain this Action, 

This Caſe was argued now, and in Eaſter-Term following by 
Council fo2 the Defendants, and tn the ſame Term by Council 
fo2 the Plaintiff. 


Thoſe who argued fo2 the . Defendants ſaid, that as to the 
firſt Point, though this is ſet fozth by wap of Cuſtom, yet 'ris in 
the nature of a Preſcription which is always alledged in the per- 
ſon, but here *tis fo2 the Inhabitants of a Utll, &c. 

Now this cannot be good by way of Pyeſcription, becauſe in 
ſuch Caſe there muſt be a certain and permanent JIntereft abiy- 
ing in ſome perſon, which cannot be here ; fo2 a meer Þabitation 
02 dwelling in an Houſe will not give a Pan ſuch.an Intereſt, 

: Leon. 142, That which makes a Pzeſcription good is Uſage and reaſona- 

3 Leon. 41. bleneſs, but ft cannot be ex rationabili cauſa to pzeſcribe ad libi-. 
rum ſuum, fo2 the Ferry-Ban hath neither any conſideration oz 
recompence 02 the keeping of his Boat, when the Inhabitants 
may paſs over at their pleaſure without paying Toll. 

'Tis true, a Yan map pyelcribe to have Common ſans nombre, 
which tn ftrictnels is to put in as many Cattle, as he will ; but 
if he lays his preſcription ad libirum ſuum, *tis not good. _ 

Jf therekoze this is not good by way of Pzeſcription it cannot 
be ſuppozted by Cuſtom, becauſe that alſo muſt extend 'to what 
hath ſome certainty, and which muſt likewiſe have a reaſonable 
beginning. | 

Now there can be no certainty in this Cuſtom, becauſe the 

Hob. 86. Plaintiff claimeth it only during his Comorancy in a Meſuage, 
' © in which he had neither a certatn time 02 Eſtate, and this is ſuch 

a tranſitozy intereſt, which is not allowed in the Law, 
And therefoze'it hath been adjudged that a Cuſtom fo2 an Jn- 
: Rol.Rep. 32. fant to ſell His Lands when he can meaſure an Ell of Cloth 
is void, becauſe 'tis incertain of what Age he may then be, and 
'tis equally as fiicertain, how long a Ban map live in one of theſe 

ancient Houſes. 
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Such a Cuſtom might be good fn point of Tenure, fo2 ft mſght 
have a reaſonabe commencement between Low and Tenant ; 
= os cannot be good as laid in this Declaration, fo2 ſeveral 

eaſons, 

1. Becauſe 'tis not atledged that the Defendants of right 
ought to keep a Boat there, o2 that it was neceſſary fo2 them to- 
be always attending, foz poſſibly ft might require the uſe of skil- 
ful Ben; and therefoze in all Actions bzought fo2 not repairing 
of TUays 'tis alledged that the Defendant reparare debuir. 

2. Becaule it byings a Charge without any recompence, and 8X. x. :e. 
this muſt be very unreaſonable, 'Tis true, that a Cuſtom fo? $0; 51. <6. 
Fiſhermen to dp their Nets upon another . Ban's G2ound is 
good, which may ſeem to be a Charge upon the Land without any 
Beward ; but the reaſon is, becauſe the catching of Fiſh is foz 
the publick benefit, and ny may have advantage by it. 

A Cuſtom to have ſolam & ſeparalem paſturam hath been fo2- 
merly doubted whether good 02 not ; but "tis now held to be goon 
| nya the Low of the Soil might have ſome other Recompence 
| 07 lf. 

3- Becauſe 'tis unlimited, foz the Tenants may paſs and re- 
paſs ad libirum accowing to this Cuſtom, but it ought to bs lat 
f02 thetr necefſary occaſions, fo2 otherwiſe the Defendants may 


be _—_ of their Freehold, becauſe the Tenants may always 
keep the Boat in uſe. 


The 24. Point was not much inſiſted on, which was, as to the 
matter of the Plea; only it was ſaid, that it was not ſo well to 
take away the whole Preſcription, that the Plea might have been 
nood if it had been quouſque the Baidge fall o2 decayed, then 
the Pqeſcription doth revive again. 

The 3d. Point. Then ſuppoſing the Declaration to be ſuffi- 
cient, yet as this is upon the Reco2d the Plaintiff could not have 
this Action, becauſe he had ſet fozth this to be a publick and com- - 
mon Ferry fo2 all People to paſs, and that he was hindzed, but 
doth not ſhew any particular damage, and therefoze can have 
no cauſe of Aajon. 

'Tis like the Caſe of a common High-way which is out of 7 H.8. 274. 
repair, fo2 which no man can bzing an Action unleſs he hath a 17" 55 
particular damage 02 loſs mo2e than the reſt of the People paſſing co. E1iz. 554. 
that way, but the Party ought to be indicted, and this is to pe: 5 ©» 104 
vent multiplicity of Suits; fo2 if one man may have an Action 
every perſon traveling that way may have the like. | 

Another Exception was taken to the Declaration, viz. that all 
the Cuftom is laid to be fo? the 1 of an ancient ws 
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to paſs Toll-Free from Ferry-Lane to Adventurers-Bank, any thep 
do not alledge that Bank to be within the Qtll, 


Thoſe who argued fo? the Plaintifi Held this to be a good Cy 
ſtom, as ſet fo2th by him, and as (ſuch 'tis not confined to the 
ſame Rules with a Pzeſcription, which muſt have a lawful com- 
mencement; but it is otherwiſe in a Cuſtom, fo2 tis ſufficient if it 
be certain and reaſonable. 

The Caſes cited on the other fide are not fo this purpoſe, 
becauſe they concern only ſuch Cuſtoms which relate to ſome 
Intereſt o2 p2ofit in the Land of another perſon, but this Cuſtom 
is only in a matter of exemption and eaſment. 

This was the very difference taken: by the Judges in Gate- 
wood's Caſe, where it was held to be a good Cuſtom fo2 every 
Inhabitant of a particular Town to have a 7{{ay over ſuchLands 
to go to Church 02 Warket, becauſe this was matter of eaſement 
and no p2ofit. | 

Now a Paſſage over a River is no moze than a way, and 
map be tied up to one -0} mote perſons accowing to their co- 
mozancy. 

Since therefoze no Jntereſt (s claſmed by the Plaintiff, but 
only an eaſment, this ]teſcription need not be laid in the Dwn- 
ers, but in the Jnhabitants of the ill of Littleport. Jt map 
be compared to a Caſe where a Cuſtom was laid fo2 the Jnhabf- 
tants of a Town to pay -a Modus in diſcharge of Tythes ; thts 
was held good, becauſe it was by way of diſcharge in the per- 
ſons Lands, without claſming any p2ofit in that of another, 

'Tis alſo like the common Caſe of a Parket, when a Ban 
has pitched his Stall, there no perſon can remove it, fo2 he hath 
a rfght ratione comorantiz. - . | 

Then as to the firſt Dbjection upon the firſ>t Point , That a 
Cuſtom to paſs and repaſs, ad libirum, cannot be good; it was 
anſwered, this paſſage masth the nature of a Þigh-way, over which 
a Ban may paſs as'often as he will ; and therefore 'tis well enough 
as latd in the Declaration. 

2. As to the Dbjection, that. it ought to be laid in ſome per- 
ſon, and not in the Inhabitants, it was ſaid this was an eaſ- 
ment to the Plaintiff, and no ſuch thing can be to one man 
but it makes another a Treſpaſſer, and 'tis no Jnterect in the 
Plaintiff to be diſcharged of a Charge. 

A Cuſtom to grind at the Lows Mill diſcharged of-Toll , 
rules 'this Caſe ; fo2 is it not as much charge fo2 a Lo2d of a 
MWanno? to keep a Will as fo? the Defendant to keep a Boat? 
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Jf the Plaintift had p2eſcribed, then this had come Within the 
the Rules of Gatewood's Caſe. 
But he hath alledged a Cuſtom, and when ſuch Allegations 
are made, they ought not to be too narrowly ſearched fo2 : No 
reaſon can be given why an Jnfant at 5 years of Age ſhall be 18 E4. 4. 3. -: 
capable to make a Feoffment in one Town and not in another * 
3- Then as to the third point, that this being laid to be a Com- 
mon Ferry, the Plaintiff ought to ſhew ſome ſpecial damage to 
maintain an Action. | 


To which it was anſwered that the right was on the Plaintiff's 
ſide, and that was ſufficient to maintain the Action. 

'Tis not like the Caſe of a Common-High-way, as mentto- 
ned on the other ſide, becauſe this Agion is confined to Little- 
port alone, and no Man ts intituled to it, but fuch who inhabit 
that Uill,. ſo that every Man cannot bzing an Acton. 

As to the Exception to the fozm of the Declaration , that 
Adventurers-Bank fs not laid to be fn the ill, it was ſatd that 
the Plaintiff only claimed .a right of paſſage over the River , 
which is laid to be in the Uill of Lictleport, the Bank is only , ._ ... 
the terminus ad quem ; 'tis like the Caſe where the Defendant co- ;;5. © 
venantev to repair a Will and the TUater-courſes in a Pariſh, 
and alſo the Banks belonging to the Mill,' in which Caſe the 
Plaintiff had Judgment, tha' he did not ſhew in what Utll the 


Banks were, becauſe it ſhall be intended to be in the (ame ill 
where the Yill was, 


Afterwards in Triniry-Term, 3 Willielmi, Judgment was given Judicium. 
fo2 the DeMvant, abſente Dolbin Juſtice, who was alſo of the 
ſame Dpinton. 

Jt was held that the Cuſtom was well alledged, both as to 
the manner and matter z 'tis true, all Cuſtoms muſt Have reg- 
ſonable beginnings, but it would be very difficult to aſſign a 
lawful commencement fo2 ſuch a Cuſtom as thts is, (0 it would 
be fo2 the Cuſtom of Gavelkind, .oz Burrough Engliſh, which are 
circumſcribed to particular places; and fince tis ſufficient to al- 
ledge a Cuſtom, by reaſon of-the place where tis uſed ; it may 
be as reaſonable in this Caſe to ſay that there hath been an 
ancient Ferry-Boat kept in this place ; tis but only an induce- 
ment to the Cuſtom, which did not conſiſt ſo much in having a 
Right to the Paſſage, as to be diſcharged of Toll, 

This might have a lawful beginning, either by a G2ant of the 
Low to the Anceſto2s of the Defendant, 02 by the agreement of 
the Inhabitants. 


A 
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Cco. Car. 419, A Cuſtom alledged fo2 all the Dccupiers of a Cloſe in ſuch 

_—_ 1105. g Pariſh to have a Foot-way, &c. {$ not good; the reaſon is be- 

ro, 0=:e." Cauſe the Plaintiff ought to pzeſcribe in him who hath the Jnhe- 

216. ritance ; but where a thing is of neceſſity, and no manner of 
profit 02 charge in the Soil of another, but only a thing in dif- 
charge, 02 fo2 a Tay to a Warket, 02 to be quit of Toll, tn ſuch 
caſes not only a particular perſon, but the Jnhabitaints of a Utll 
may alledge a Pyqelſcription. 

This map be as well alledged, as a Cuſtom to turn a Plow 
_ another mans Land, 02 fo2 a Fiſherman to mend his Nets 

ere. 

'Tis good as to the matter, fo2 "tis only an eaſment ; fs 
like a Cuſtom alledged fo2 a Gateway o2 TUatercourſe,and fo2 ſuch 

C:o. Eliz.44r. things Inbabitants of a ill, 02 all the Pariſhioners of a Partfh 
may alledge a Cuſtom 02 Uſage in the place. 

2. Point. But as to the Plea fn Bar, 'tis not good, becauſe 
the erecting of a B2tdge is but laying out a Tap; tis a volun- 
tary ac, and no yan by reaſon of his own ac can be diſcharged 
of what he is to do, upon the intereſt he hath in the Ferry, 

Jf the Defendant had petitioned the King to deſtroy the 
Ferry, and got a Patent to erect a Byzidge , and had bzought a 
Writ ad quod dampnum, and it had been found by inquifitfon 
to be no damage to the People, then he might ſafely have butlt 
this Buidge, 

3- But notwithſtanding the Plea ts not good, yet the Plain- 
tiff can have no advantage of it , becauſe he cannot have an 
Action on the Caſe fo2 this matter, fo2 by his own ſhewing, 'tis 

Co. C:r.1:2, a common Paſſage, which is no moze than a co Digh-wap; 
"5, 3 now fo2 diſturbing him in ſuch a Paſſage, no Acion on the Caſe 
1990S will ite, unleſs he had alledged ſome particular damage done 
© 5: to himſelf; fo2 if he could maintain ſuch an Acton, any' other 
Davis 57. perſon is entituled to the like , and this would be to- multiply 
Suits, which the Law will not allow, but hath pzovidev a moze 
apt and convenient remedy, which is by pzeſentment in the Leet. 
F.N. B. 94. If Toll had been extozted from him, then an Agton on the 
22 H. 6.12. Caſe had been the pzoper remedy, but no ſuch thing appeared up- 
on this Declaration. | 
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Prince's Caſe. 


"THE Suggeſtion in a Pzohibition was, that Prince wag ſet- 
zed of the Rectozy of Shrewsby, ut de feodo & jure, any that 
he being ſo ſeiſed, dejure, ought to preſent a Uicar to the ſaid 
place, but that the Biſhop of the Difoceſs had, of his own accozv, 
appointed a perſon thereunto, 
This Exception was taken to it, viz. He doth not ſay that 
he was Jmpzopzfato?, but onlp that'he was ſeiſed of the Recozy in 
Fee, (0 it not appearing that he had ft Jmpzopztate, he ought: no 
to peeſent the Utcar. 


Juſtice Dolben replied, That in ſeveral places in Middleſex, 
the Abbots of Weſtminſter vto ſenv Monks to ſay Maſs , and (a 
the Uicaridges were not endowed, but he put in aid ifplaced 
whom he pleaſed. 3 


That he had heard my Low Chief Juſtice Hales often ſay , 
that the Abbot hav as much reaſon to dilplace (ſuch Pen, as he 
had his Burler oz other Servant, 


Curia. Declare upon the Ptohibtion, and try the Cauſe, 


Harriſon verſus Hayward. 
Paſch. 2 Gulielmi, Rot. 187. 


-A N Agreement was made to aſſign a Stock upon Requeſt, When a 
and fo2 non-perfogmance an Action was now bzought, ſet- thing is to 
ting fozth the Agreement, and that the Plaintiff did requeſt the >= 9one 
Defendant at ſuch a time, &c. Poe . 
The Defenvant pleaded that he was ready to aſſign the Stock 5... 
after the pzomiſe made, &c. and upon a Demurrer it was ru- mance 
led if the thing was not to be done upon Requeſt, then the De- muſt be 
fendant was bound to do it in a conventent time after the pzomiſe, when che 
but it being to be yvone upon requeſt, the time when the Plaintiff p<rion re- 
witl requtre the perfozmance of the Agreement, is the time when ork tay: | 
the Defenvant muſt vo it. N "rake 
Judgment pro Quer. cannot 


plead that he was ready to aflign after the promiſe made. 


Thompſon 


n— 
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Thompſon verſus Leach. 


Surrender JN JBit of Erroz upon a Judgment in Ejextment given in 
not good _V Y - the Common-Pleas; the Caſe upon the ſpecial Uerdic 
without ac- was thus : Viz. q 


CCptance 


eur. © Simon Leach was Tenant foz Life of the Lands in queſtion, with 
—-d--.. Bemainder in contingency to his firſt, ſecond and third Son in 
2 Vent. :98. Tafl Wale, Remainder to SixSimon Leach fn Tail, &c. This Set- 
s _ was made by the TUill'of Nicholas Leach, who was ſeiſed 
in; Fee, | 
The Tenant fo2 Life, two months befo2e .he had a Son bozn, 
did in the abſence of Sir Simon Leach, the Kematnder man in 
Taft, ſeal and deliver-a TUriting, by which he div Grant, Sur- 
render. and Releaſe'the Lands which he had foz Life, to the uſe 
bf Sir Simon Leach, and his Heirs, and: continued in: poſſeſſion 
five years afterwards, and then, and not befoze, Sir Simon Leach 
did accept and agree to this Surrender, and entred upon the 
1Pemilles. | | | 
But that ' about four years befoze he thus agreed to ft, Si- 
mon Leach the Tenant fo2 Life, had a Son bom named Charles, 


Leſſo2 of the Plaintiff, to whom the Remainder in contingencp 
was thus limited, - ” ſor 

The Tenant fo2 Life died, then Sfr Simon Leach ſuffered a 
Common Recovery in 02der to bar thoſe Remainders, 

1. The Queſtton was, whether this was a-legal and good Sur 
render of the Pzemiſſes, to veſt the Freehold immediately in Sir 
Simon Leach, without his Aſſent, befoze Charles Leach the Son 
of Simon Leach the Surrenderoz was bozn, ſo as to make him 
a £0od- Tenant to the Ptecipe, upon which the Recovery was 
afterwards ſuffered. 

Jl lo, then the contingent Kemainders to the firſt and other 
Sons is deſkroyed. 

_ =». Jf the Eſfate was not veſted in the Surrendzee till his 

actual aſſent, ſurh afſent ſhall not relare (though after the: ete- 

cutioniof the Deed) ſo as to-paſs the Eſtate at the very time it 
was ſealed and delivered. 

Juvgment/ being given in the Common-Pleas, by the Dpinion 
of thee Juſtices, againſt Juſtice Ventris , that the contingent 
Remainder was not deſfroted by this Surrender, becauſe-ft was 
not good without the acceptance , and till the acual aſſent of 

 - the Surrendzee, this Writ of Erroz was now bzought upon that 
Judgment, 
This 
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This Caſe depended ſeveral Terms, and thoſe who argued to 
maintain the Judgment inſiſted that here was neither a mutual 
agreement between the Parties, 02 acceptance o2 entry of the 
Surrendzee, which muſt be fn every Surrender, theſe being ſo- 
lemn ads in ſuch Cales required to the alteration of Poſſeſſions, 
and to pzevent Frauds, | 

That the Law hath a greater regard to the tranſmutation of 
Poſſeſſtons, than to the alteration of Perſonal things, and there- 
foze moze Ceremonies are made requiſite to that, than to tranſ- 
fer a Chattel from one to another. | 

Jn all Feoffments there muſt be Livery and Seiſin, ſo in Pax. 2", For if 
titions and in Exchanges, which areConveyances at the Common {£2=* f* 


Life ſurrender 


Law, no Cſtate is changed until an actual Entry , though fn the to bim in Re- 
Deed it ſelf ſuch Entry is fully exp2eſlſed. | verſion, the 


Surrendree 
IDere the Surrendzee is a Purchaſer of the Eſtate, and yet d{d hath a Free- 


, not know any thing of it, than which nothing can be moze abſurd, 214 in Law, 


'Tis admitted that every Gift and Gzant enures to the bene: £75,555? 
fit of the Oonee and Gzantee, but not where the afſent of the = Inf: 266. b. 
Parties is required to compleat the ac. 

Alſent and Diſ-aſſent are ans of the Mind 3 now 'tis fmpertt- 

_ ſay that a Dan gave his Aflent to a thing which he never 
eatd., 


A Leale fo2 pears is not good without Entry, no2 a Surren- 
der without Acceptance. | : Lane 4. 
'Tis no new thing to compare a Surrender to a reſignation 3 <** +3: 
of a Benefice z now if an Incumbent ſhould reſign to the O2di- 2 Ceo. 198. 
nary, and the Patron ſhould afterwards pzeſent to that Living z/aicfie 
ſuch preſentation is void if the Dzdinary Had not accepted the Bar 87. Yelv. 
reſignation , the reaſon is, becauſe a reſignation doth not paſg ** *'* 357 
the Freehold to the Biſhop, - but puts it only in Abepance till 
his acceptance 3 and 'tis not an Dbjection to lay that this is 
grounded upon an Eccleſiaſtical Right , and not at the Com- 
mon Law, 02 that '-a Fozmedon will not lie of a Rectopy ; fo2 
tho' 'tis of Eccleſiaſtical Right, yet 'tis of Tempozal Cognitzance, 
and ſhall be tried at Law. | 
The preſident in Raſtal may be objected, where the ſurviving 
Leſſee fo2 years bzought an Action of Covenant againſt the Leſ- Rat. Enr. cic 
ſo2 fo2 diſturbing of him in his poſſeſſion, and the Leſſoz pleaded 70-41" 
a Surrender to himſelf withour an acceptance ; but the Plaintiff own 


Owen 97. Dy- 
in that Caſe ſaid nothing of a Surrender. | er28.Raſt.Enx, 
.Jn the ſame Book a Surrender was pleaded ad quam quidem ,,;, ,. z 


ſurſum redditionem the Plaintiff agreavit : ſo in Firzherberr's Br. Sur. 39. 
Abzidgment iſſue was joyned upon the acceptance , which ſhews x;.;. Ab;. ir 


int, or abs, Co. 
tis a material point WE _—_ 0 
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No inconvenience can be objected that an Aﬀent is made a 
Legal Ceremony to a Surrender, fo2 'tis not inconvenient even 
in the Caſe of an Jnfant, who by reaſon of his non-age is not 
capable to take (uch a Conveyance , becauſe he cannot give his 
aſſent, but he may take the Land by way of Feoftment, o2 
Gant, 92 any Conveyance of like nature, without his Aſſent. 
Co.Lir. 437. b BY the very definition of a Surrender, it plainly appears that 
Bro. tit. Sur- there muſt be an aſſent to jt ; fo2 'tis nothing elſe but a yield: 
—_— 7 ing up of an Eſtate to him who hath the immediate Reverſion 
Firz. 30.” 02 Remainder, wherein the Eſtate fo2 Life 02 Years may dzown 
| by mutual Agreement between the Parties. 
| 'Tis true, an Agreement is not necefſary fn Deviſes, no2 in 
any other Conveyances , which are directed by particular Sta- 
tutes, 02 by Cuſtom; but 'tis abſolutely neceſſary in a Surren- 
der, which is a Conveyance at the Common Law; 'tis ſuch an 
eſſential Circumſtance, that the Deed tt ſelf ts votd without it, 
'tis as neceſſary as an Attomment to the Gzant of a Reverſion, 
NN an Entry to a Deed of Exchange , which are both likewiſe 
Conveyances at the Common Law. 


C:o. Eliz.a8s. There are various Circumſtances in the Books which declare 
Owen 97. 


AI, 26 what acts ſhall amount to an Acceptance 02 Agreement, but it 


was never yet doubted, but that an acceptance was neceſſary 
to a Surrender, 

Fire. tit. Debs D©0 in the Entries, a Surrender is ſometimes pleaded with: 

149. out an Acceptance ; but 'tis always that the Surrendzee by ver- 

9 $4 7-b9 tue of the Surrender cxpulit & <ecit the Plaintiff, which amounts 

Raſt. Ent.136. tO an Agreement, ; 

es The Law fs co careful fu theſe Conveyances, that it will not 

"=. > * peeſume an aſſent without ſome ac done; if therefoze a Deed 

Dyer 358. Cannot operate as a Surrender without an acceptance, then fn this 

ys Caſe no ſuch ſhall be pzeſumed, becauſe the Jury have found it 
erpteſly otherwiſe 3 then by the birth of Charles Leach, the con- 
tingent Remainder ts veſted in him, which- ariſing befoze the AC: 
ſent of the Surrendzee , makes ſuch aflent afterwards void, fo2 
there can be no intermediate Eſtate. 

Beſides, if an-Aſſent ſhould not be neceſſary to a Surrender, 
this inconvenience would follow, viz. if a Purchaſer ſhould take 
in ſeveral Moztgages aud Extents, and keep them all on foot 
in a third perſons name (which is uſual) to pzevent mean it- 
cumbzances, and the BYoztgago? ſhould afterwards Surrender 
bis Eſtate without the aſſent of the Purchaſer, tf this ſhould be 


held a good Conveyance tn Law, it would be of very miſchievous 
conſequence, 


2. Tf 
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2. Jf the Eſtate is not immediately transferred 'to the Sur- 
rend2ee at the ſealing of the Oeced, - without the aſſent of the 
SUrrendero?, it ſhall not paſs afterwards when he gives his con- 
ſent, and that by way of Relation, fo? if that ſhould be allowey 
then the Surrendero2 might have kept the Deed in his Pocket, 
as well fifty as five years after the execution thereof , which 
ynoooy be (o pzejudictal, that no Yan could be aſſured of his 

itle, : 

Tts true, when a Bargain and Sale is made of Land , ſuch = 1:4: 5:5. 
a day , &c. and two days afterwards the Bargaino2 enters fn- 3 ©»: 2% 
to a Recogntzance ; then the Deed is inrolled, within the ſir 
Donths, by this means the Conulee of the Statute is defeated ; 
fo2 after the inrollment the Land paſſeth ab inirio, and the Bar- 
gainee fn Judgment of Law was ſeiſed thereof from the del: 
very of the Deed, but not by wap of Relation, but by immediate 
Conveyance of the Eſtate, by vertue of the Statute of Uſes. 

But the Law will not (uffer contingent Remainders to waver 
about, and to be ſo incertain that no Man knows:-where to find 
—_ which they muſt be, if this Ooctrine of Relation ſhould 
P2evall, | 

Jow ſuppoſe the Surrendzee had made a G2ant of his Eſtate 
to another perſon, befoze he had accepted of the Surrender, and 
the Gzantee had entred, would this ſubſequent aſſent have diveſt- 
ed this Eſtate and made the G2ant of no effec ? if it would, then 
here is a plain way found out tfo2 any Yan to avoid his own acts, 
and to defeat Purchaſozs., 

Therefoze tis with great reaſon that the Law p2ovides that 
no perſon ſhall take a Surrender but he who hath the immedfate 
Reverſion, and that the Effate (hall till remain in the Surren- 


dero2 until all ans are done which are to compleat the Con- 
veyance, 


Thoſe who argued againſt the Judgment, held that the Eſtate E contra, 
paſſed immediately without the aſſent of the Surrendero2, and 
that even in Conveyances at the Common-Law, 'tis diveſted out 
of the perſon, and put in him ta whom luch Conveyance ts made 
without his actual aſlenr. 
'Tis true, in Exchanges the Freehold doth not paſs without 
Entry, no2 a Gzant of a Reverſion without an Attomnment, but 
that ſtands upon different Reaſons from this Caſe at the 2Bar 3 fo2 
tn Erchanges the Law requires the mutual a«s of the Parties 


ws and in the other there muſt be the conſent of a third 
perſon, 


Qq 2 "ut 


- 1990 


EY 


300 | Tein. 2 W.&M. in Banco Regis, 1 690. 


25ut fn Surrenders the aſſent of the Surrendzee is not requi- 
red, fo2 the Eſtate muſt be in Him immediately upon the executt- 
on of the Deed, if he doth not ſhew ſome diſſent to it. 

Jf a Pan ſhould plead a Releaſe without ſaying ad quam qui- 
dem relaxationem, the Defendant agreavit, yet this Plea is good, 
_— the Eſtate paſſeth to him upon the erecution of the 

een, 

Jt may be a Queſtion, whether the acual aſſent muſt be at 
the very time that the Surrender was made ; fo2 if it ſhould be af: 
terwards, tis well enough, and the Eſtate remaineth in the Sur- 
rend2ee, till di-agreement. 

Þreſumption ſtands on this fide , fo2 it ſhall never be intended 
that he did not give his Aſſent, but on the contrary, becauſe tis fo2 
his benefitnot to refuſe an Eſtate. | 

Hob. 2oz, * Therefore where a Feme Sole had a Leaſe and marrted , the 
DHusband and TUife ſurrendzed jt to another fn conſideration of a 
new Leaſe to be granted to the 7Iife and her Sons, &c. this E- 
ſfate veſts immediately fn her, tho' a Feme Covert, and that with- 
out the aſſent of her Pusband, fo2 the Law intends it to be her 
Eſtate til! he diflent ; 'tis true, in .that Caſe his aſſent was held 
neceſſary, becauſe the firſt Leaſe could not be diveſted out of him, 
without his own conſent. | 


2 Leon. 224. DS0 a Feoftment to thzee, and Lfvery made to one, the Freeholn 
is in all *till diſagreement. 
So if a Bond be given to a Stranger fo2 my uſe, and J ſhould 


vie befote J had agreed to fit, my Erecutozs are entittuled to an 
Action of Debt, and will recover. 


1 Rol. Rep. A Feme Covert and another were Joint-tenants fo2 Life ; ſhe 

491,441. and her Þugband made a Leale fo2 years of her moiety, reſerving 
a Rent, during her Life, and the Life of her partner, then the 
(life died 3 this was held to be a good Leaſe againſt the ſurvf- 
ving Joint-tenant till diſagreement, which ſhews that the agree: 
ment of the Parties is not ſo much requiſite to perfect a Con: 
veyance of this nature, as a diſagreement is to make it void, 

And this may ſerve as an anſwer to the ſecond point, which 
was not much inſiſted on, that Yens Titles would be incertain 
and precarious if after the aſſent of the Surrendzee, the Eſtate 
ſhould paſs by Relation,at the very time that the Deed was erecu- 
ted, and that it was not known where the Free-hold was in the 
mean time, fo2 if he had agreed to it immediately, it had been al- 
together as p2ivate. 

Then as to the Pleadings, 'tis true, that generally when a 
Surrender fs pleaded, 'tis ſaid, ad quam quidem ſurſum reddi- 
tionem, the Party adtunc & ibidem agreavit, which implies that 


the 
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the Surrend2ee was then p2eſent ; and in (ſuch Caſe he ought to 
agree 02 refuſe. WBelides thoſe Actions to which an Agreement fs 
thus pleaded were generally bzought in diſaffirmance of Surren: 
ders, and to (uppott the Leaſes 3 upon which the Plaintiffs de- 
clared, and then the p2oper and moſt effectual Bar was to ſhew a 
Sllrrender and expzeſs Agreement befoze the Action bzought. 

Jt might have been inſufficient pleading not to ſhew an Acccep- 
tance of the Surrendzee, but tis not (ſubſtance ; fo2 if Jſſue ſhould 
be taken, whether a Surrender 02 not, and a Uerdic fo2 the Cro. Eliz. 249. 
Plaintiff, that defect of ſetting fozth an Acceprance js aided by 
the Statute of Jeofails. ITT 

Jn this Caſe there is not only the TT[o2d Surrender but * Grant 
and Releaſe which may be pleaded without any conſent to it, and 
a O2ant by operation of Law turns to a Surrender, becauſe a 
Dan cannot have two Eſtates of equal dignity in the Law at 
the ſame. time. 

Neither can it be ſaid that there remained any Eſtate in Simon 
Leach after this Surrender erecutedz fo2 'tis an abſurd thing to 
imagine that when he had done what was in his power to com- 
pleat a Conveyance, and to diveſt himſelf of an Eſtate, yet it 
ſhould continue in him. 

Therefoze the Remainder in Contingency to the Leſſo2 of the 
Plaintiff was deſtroyed by this Surrender of the Eſtate to him 
in reverſion, fo2 by that means when ft did afterwards happen 
there was no particular. Eſtate to (uppot it. 

But notwithſtanding the Judgment was affirmed, and after- 
wards Anno quarto Gulielmi &, Mariz upon a TUrit of Erro2 
bzought in the Houſe of Lo2ds it was reverſed, 


Idem verſus Eundem. 


Þ JS Point having received a legal determination the ſame Surrender 
Y Plaintiff brought another Action of Treſpaſs and Eje&tmenr by a perſon 
againft the ſame Defendant ; and at a Trial at the Barr in Eaſter Ha 
Term nono Gulielmi Regis another ſpectal Uervic was found, * '** 
upon which the Cale mote at large was, V12z. 

That Nicholas Leach being (eiſed in Fee of the Lands in que- 
ſtion made his Till in theſe (Wows, v1z. 

In the Name of God, Amer, &c. I deviſe my Mannors of 
Bulkworth, Whitebear and Yadacot in Devonſhire, and Cresby Goat 
and Cresby Grange in Northallerton in Torkſhire unto the Heirs Males 
of my Body begotten, and for want of ſuch Iſſue Male, I deviſe 
the ſame unto my Brother Si#w0u Leach for Life, and __ = 
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deceale to the firſt Son of the Body of the ſaid Simon Leach,my Bro- 
ther lawfully ro be begotten, and to the Heirs Males of the Body 
of {ſuch firſt Son lawfully ro be begotten, with like Remainder in 
Tail Male to the ſecond, third, tourth, &c. Sons ; and for de- 
fault of ſuch Iſſue to: Sir Simon Leach, my Kinſman, being Son and 
Heir of Simon Leach of Cadley in the County of Dewox' Eſquire 
deceaſed, and to the Heirs Males of his Body lawfully to be be- 


gotten ; and for default of ſuch Iſſue to the right Heirs of me the 
{aid Nicholas Leach for ever. 


They find that Nicholas Leach djed without Jſſue ; that Simon 

Leach his Bzother and Þeir with Remainder over in Contin- 

gency as afozeſaid entered, and afterwards married Anne, the 
Daughter of Unton Croke, and that after the ſaid Marriage, 
mw... Auguſt 25 Car. 2. he executed a Deed purpozting a * Sur- 


before a Son LENDer Of the ſain Lands and Tenements to Sir Simon Leach 
was born. {ft1 Manner following, viz. 


To all Chriſtian People, &c. I Simon Leach of Elſefield in the 
County of Oxon Eſquire ſend greeting, Know ye that I the ſaid 
Simon Leach for divers good Cauſes and valuable Conſiderations 
me hereunto moving, have granted, ſurrexdred, remiſed, releaſed 
and for ever quit claimed and confirmed, and by theſe Preſents 
do grant, ſurrender, remiſe, releaſe and for eyer quit claim and 
confirm unto Sir Si#yon Leach of Cadley in the County of Devor, 
Knight of the Bath, and his Heirs and Aſſigns for ever, all and 
every the Mannors, &c. To have and to. hold the fame to rhe 
{aid Sir Simon Leach for ever. 

They find' that Simon Leach, Bother of the Teſtatoz, was 
not compos mentis at the time of the ſealing and deliverp of the 
ſaid Surrender. 

That on the xoth dap of November 25 Car. 2. (which was twa 
Ponths after this Surrender made) the (aid Simon Leach han- 
Iſſue of his Bodp Charles Leach, who is his Son and Heir ; 
that he after the death of His Father entred and. made a Leaſe 
to Tompſon, by vertue whereof he was poſſeſſed until the De- 
fendant, Sir Simon Leach entred upon him, &c. 

Two Queſtions were made upon this Special Qerdict, 

1. CUhether this Surrender by a perſon Non compos mentis, 
was votd ab initio and ſo could paſs no Eſtate to the Surren- 
dee ; fo2 if fo, then though the Jdeot himſelf is eſtopped by his 
own Act, yet that can be no Barr to him in the Rematnder, be- 
cauſe the Act being void the Eſtate in Law till remains in him. 

2. Jf it is not void in its ſelf, then whether it is voivable after 
the death of the Party by Charles Leach, he claiming by virtue 


of a collateral Remainder, and not as Deir at Law to the Oe- 
viſo2, | Ag 


— 
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As to the firſt Point it was argued, that the Caſes of Luna: 
ticks and Jnfants go hand in hand, and that the ſame Reaſons 
govern both ; that the Law is clear that a Surrender made by an 
Infant is void 3 therefoze a Surrender made by a perſon Non 
compos mentis fS allo void ; the reaſon is becauſe they know not 
how to govern themſelves, And as Fleta ſaith, Semper judicabun- Flets 1b. «. c. 
rur infra ztatem 3 if he makes any Conveyance of his Land the '” * '© 
Law hath p2ovided a remedial TUrit even fo2 himfelf to avoid his ot 1 ++ x 
own Alienation. +, 4h 

Dis Feofiments are void, and if TUarranties are annexed thoſe 39 H. 5. 42 
they are alſo void ; if he granteth a Rent-Charge out of his Land 3*45 12: 
that is likewiſe voids and if the Gzantee ſhould diſtrain fo2 this :2-. | 
Rent after the death of the Gzanto? his Heir ſhall have an Acton 27,07: 3+ 
of Treſpas againſt him, and therefoze by parity of Reaſon thig Pet. 5. pl. 2r. 

* Surrender muſt be void, 

Tn Firzherbert Tit. Grantee pl. 80. there is a Caſe to this pur: 
poſe, viz. An Afſize was bzought againſt the Tenant ſuppoſing that 
he-had no right of Entry unleſs under a Diſſeiſo2 by whom the 
2other of the Demandant was diſſeiſed. 

The Tenant pleaded that the ſuppoſed Diſſeiſo2 was the Father 
of the Oemandant, whoſe Deir he then -was, and that his ſain 
Father made a Feoffment of the Land to the Tenant with (Uar- 
ranty, and demanded Judgment, &c. 

The Demandant replied, that his Father at that time was 

' Non compos mentis, and the Tenant was compelled to rejoin and 
take Iſſue vpon the Jnſanity, which ſhews that if he was Non com- 
pos he could not have made (uch a Feoffment. 

So if he maketh a Feoffſment in Fee and afterwards taketh _ 
back an Eſtate foz Life, the Non compos ſhall be remitted to 5% emitet 
his ancient Title, which ſhews likewiſe that ſuch Feofftment was 
void, fo2 the Remitter ſuppoſeth a foamer Right. 

*Tts incongruous to ſay, thot Acts done by perſons of no dif: 
cretion ſhall be good and valid fn the Law, ſuch are Infants and 
Lunaticks ; and it ſtands with. great reaſon that what they do 
ſhould be void, eſpectally, when it goes to the deſtruction of their 
Eſtates, 

Therefoe 'tis held, that if a perſon Non compos releaſeth his 
right that ſhall not barr the King in his Life time, but he ſhall 
ſeize the Land ; and if he die, his Þeir may bzing the Writ Dum 
non fuit compos mentis, and map enter. 

*'Tis fo2 this reaſon that a Releaſe made by an Jnfant Exe» 5 Co.27. Ruſ- 
cutoz is no barr, becauſe it wozks in deſtruction of his Jnteref ; Z\7% .. 
the reaſon is the ſame where a perſon Non compos maketh a Feoff-- 
ment, fo2 that likewiſe deſtroys his Eſtate. 
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S0 likewiſe an Jnfant can neither ſurrender a future Jntereſt 
by hts acceptance of a new Leaſe, no2 make an abſolute Surrender 
of a Term of which he ts poſſeſſed, fo2 ſuch a Surrender by 
Deed ts votd, X | 

'Tis agreed, that if a Ban Non compos maketh a Feoffment 
by Letter of Attozny 'tis meerly void, becauſe 'tis not delivered 
to the Feoffee by the hands of the Feoffo2 ; but tis (aid that if it be 
delivered by him in perſon then tis oily voidable at any time by 
Action oz Entry: And of this Dpinion was Sfr Henry Finch 
in his Diſcourſe of the Law, who in the Wargen of his Book 
quotes ſeveral Authozities in the Year Books to juſtifie this Dpt- 
nfonz; and amongſt the reſt he cites Sir Anthony Firzherberts 
Natura Brevium, who taking notice of the old Authozities ſeems 
to reject their Reaſons, who affirm a perſon Non compos fhalf 
not avoid his own Act when he recovers his memopy, becauſe he 
cannot then tell what he did when he was in his fozmer Con- 
ditton. * 

"But certainly when he recovers his Judgment, he is then 'of 
Ability to conſider what was done during his Inſanity, and to 
avotd ſuch Aas by ſhewing how his indiſpoſition came by the vi- 
ſitation of God, by which he was diſabled fo2 a time to do: anp 
reaſonable thing whatſoever; and this may be as well done as 


to plead dureſs from Men Wwhich'the Law allows to make coth- 
pulſary Acts votd. | | 


My Low Coke in Beverly's Caſe taking notice of the great 
reaſon of the Civil Law in Caſes of-this nature, which maketh 
all Acts done by Jdeots void without their Curator's concurrence 
and that it was objected as a defect inthe Common Law, that 
Tutozs were not aſſigned to ſuch perſons ; he anſwereth, that our 
Law hath given the cuſtody both of them and their Lands to the 
King, which- is directly contrary to His own Dpinion in his 29. 
Inſtirutes, where paraphzaſing upon the fourth Chapter of Magna 
Charta, which pzohibits TUlaft in the Land of CUards, from 
thence he inferrs that at that time the King had no Pyeroga- 
tive to entitle him to the Lands of Jdeots, fo2 if he had, that 
Act would have as well p2ovided againſ> TUaſt in their Lands as 
in thoſe of Wards : He farther adds that the Guardianſhip of 
Jdeots did belong to the Lows accowing to the courſe of the 
Common Law. 

"Be it how it will, 'tis clear by all the Books that both by the 
Common and Civil Law their Aqs are void ; and my Lozd Coke 
eſteemed it as a very unreaſonable thing that they ſhould not be 
avoided even during the life of the Party Himſelf; but it was 
never yet denied that they may be avoided after his death by his 
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made, pzeſuming that the Courts and Judges in Weltminſter-Hall 
would not admit-an Jdeot 02 Jnfant to levy a Fine. 


- This being therefoze a void Surrender by a perſon Non com- 


pos the Eſtate is ſtill in the Surrendero?, and (o the contingent 
Remainder upon his death is well attached in Charles Leach the 
Leffo2 of the Plaintiff. 

. But (ſuppoſing 'tis not votd, yet there will be ſcinrilla juris 
left tn Simon Leach to ſuppozt the Contingency 3 and to p2ove 
this the Caſe of Lloyd and Brookin was relfted on,which was this, 
Viz. Thomas Bradſhaw was Tenant fo? Life,the Kemafnder in Tal 
to his firſt Son, &c. the Remainder to Paul fo2 Life, the Re: 
matnder to his firſt, ſecond and third Sons in Tal. 

Thomas accepted a Fine from Paul, who had then a Son bon, 
_ he made a Feoffment, and afterwards Paul had another Son 

02, | | 

Hts eldeſt Son died without Jſſue, and it was adfſudged that 
the contingent Remainder to his ſecond Son was not deſtroyed 
by this Feoffment, becauſe it was p2eferved by the right of En- 
try, which his elder B2other had at the time it was made. 

2. Tf this Surrender, is only voidable then whether Charles 
Leach claiming by a collateral Title can avoid tt ? 

Jt was argued that he may, fo2 |t would be abſurd, that he 
ſhould have a Right to the Remainder, and yet have no Remedy 
to. recover tt. 

My Low Coke fn Beverly's Caſe tells us that there ate four 
ſozts of Puivities. 

I. Jn Bloud, as Heir, 

2. Jn Repreſentation, as Erecuto2. 

3- JnEſtate, as Donee in Tail, the Reverſion 02 Remainder 
tn Fee. 

4- Jn Tenure, as Low by Eſcheat. | 

Ie affirms that the two firſt may ſhew the Diſability of thefr 
Anceſtoz and Teſtaſto2, and avoid their Ozants. 

'Tis true, in the third Article he is of Opinion that Pyivies in 
Eſtate ſhall not avoid the Aas of their Anceſto2s, and he puts the 
Caſe of a Donee in Tail making a Feoffment in Fee within age, 
and dying without Jſſue, the Dono? _ not enter, m"—_ Lo 
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Right did accrew to him by the death of the Donee, there being 
only a Paivity of Eſtate between them. 
. But this Opinion is dented to be Law by Juſtice Dodderidge 
in his Argument of the Caſe between Jackſon and Darcy, wha 
ſaid that the Oono? might enter, becauſe otherwiſe He would be 
without remedy, fo2 he could not maintain a Formedon, becauſe 
the Feoffment made by the Infant was no Diſcontinuance. 
7Sefides, 'tis not poſlible there ſhould be any Pyivity in Bloody 
between the Donee in Tail and the Reverſioner in Fee, ſo that 
Article muſt be intended where they are Strangers fin Blood any 
Paivies in Eſtate,which doth not at all concern the Cale in queſtion, 
becauſe William Leach is pytvy in Blood to his Father, who made 
the Surrender 3 and my Lozd Coke tells us in the firſt Article of 
bis diſtinction, that ſuch a J2ivy may avoid the Aas of his Anceſto?, 

Jt may be objeced that this diſtinction was not then the Judg- 
ment of the Court ; fo2 it was not material to the Point in Jſſue, 
which was no moze than thus, viz. 

Snow gave Bond to Beverley, and exhibited his Bill in the 
Court of Requeſts to be relieved againſt it, becauſe at the tfme 
of the ſealing and delivery thereof he was Non compos mentis. 

WBut the like diſtinction was made in Whittingham's Caſe many 

years afterwards, which was thus, viz. 
- Whittingham being ſeiſed of Lands held of the Queen in Soc- 
cage deviſed the ſame to Prudence, his Baſtarv Child and her 
Þeirs, ſhe vuring her Infancy made a Feoffment thereof to ano- 
ther, and died in her Nonage without Iſſue 3 the Queſtion then 
was, whether that Feoffment ſhould pzevent the Queen of the 
Eſcheat ? And ajudged it ſhould not. 

Jn which Caſe it was held that Privies in Blood inhericable ſhall 
take advantage of the diſabilities of their Anceſto2s, as if an Jn- 
fant who is ſeiſed in Fee maketh a Feoffment and afterwards 
dieth, his Þeir may enter and avoid it. 

The Law is the ſame in the Caſe of one Non compos mentis, 
as in that of an Infant, as to the avoiding of the As of their 
Anceſtozs ; (0 that By. Leach being pzivy in Blood acconding to 
my Low Coke's Dpinion in thoſe Caſes ſhall avoid the Ags of 
fs Father, he being Non compos at the executing of this Sur« 
render. 

If it ſhould be objected, that this part of the diſtinction ought to 
be taken reſtriaively, and muſt be tied up to ſuch an Heir at Law, 
who takes an immediate poſſeſſion by deſcent from his Anceſto} ; 
the Anſwer ts, that if this Surrender fs avoided Wy. Leach will 
take by immediate deſcent from his Father ; fo2 though nothing 
but a Reverſion in Fee deſcended to him, yet he is a compleat Heir. 
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ut after all, this diſtinction made by my Low Coke is fotunn- 
ed upon no manner of Authozity ; tis only his extrafudicial Dpt- 
nion ; fo2 there is no reaſon to be given why Paivies in Eſtate 
ſhould not avoid ſuch Acts done by their Anceſtozs as well as 


]ivies in Blood, becauſe the Incapacity of the G2anto? cees to 
both, 


Thoſe who argued on the other ſide held that the Acts of Jn- F contra. 
fants and perſons non compos were not votd in themſelves but 
only voidable. 

'Tis true, ſome Deeds made by an Infant are void not meerly, c:o.c:.;o:. 
becauſe executed by him, fo2 ſome are good, and thoſe only are 
votd which are made to his pzegudice. 

Duch alſo are void which give Authozity to a third perſon to do pert.5ea.:39. 
an Act ; as if an Jnfant enter into a Bond,and give it to a Stran- March. 147. 
ger to deliver to the Dbligee, when he ſhall attain his full Age, 
this is void, becauſe the perſon dertved his Authozity from an Jn- 
fant who by reaſon of his Nonage could not give ſuch a Power ; 
but if the Jnfant himſelf had delivered the Bond to the Dbligee xi. 568; 259. 
it had been onlp voidable, 

The Father of the Demandant was an Jnfant when he ſold his < 
Eſtate, his Son bzought the TUrit Dum fuit infra-xratem againſt ** © 3 3 
the Alienee, and it was held good, which would not have been 
allowed if the G2ant Had been void, 


All the old Autho2ities p2ove that the Acts of Infants and Jveots 
are not voto but votvable. 


Jf an Infant is bound in an Dbligation *tis not void, fo2 he c;.. x1;.. :+-. 
may agree to it when of Age ; he cannot plead Non eſt factum, 2 Int. 48;. 
and he may refuſe to plead his Jnfancy, | 
* If he beentituled to a Term fo2 years, and maketh a Surren- 
der by the acceptance of a new Leaſe, 'tis good if 'tis fo2 his ad- 
vantage, either by the leſſening of the Kent o2 the encreaſing of 
the Term ; but ifhe hath no benefit by it "tis voidable only, 

S0 he may purchaſe Lands, becauſe the Law intends it fo2 his 
benefit, and he can receive no damage by ſuch a Purchaſe, fo2 
he may either perfect 02 avoid it at his full Age, which ſhews that 
ſuch Acts are not voidable ab inrio, but only votdable as the Caſe 
(hall require. 

The Statute of 23 H. 6. Enacs, That Sheriffs ſhall takeno | 
"5onds upon an Arreſt, but fo2 the Appearance of the Party, ann 00 
to themſelves only, and that a Bond otherwiſe taken colore of- 
ficii ſhall be void (that is) not in its (elf, but by pleading the 
Statute, fo2 'tis not to be avoided by pleading Non eſt factum. 


Cro. Eliz. 126. 
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:H. 5.c.5. S0 upon the Statute of Additions, where a Yan is outlawed 
- -259-* Without the addition of his condition 02 place of abode in the oz- 
rinal Writ, (uch OQutlawzp ſhall be void, not of fts ſelf, but jt 
may be avoided by TUrit of Erro!, 
Jn like manner there are many Authozities to pzove that the 
Acts of a perſon non compos are not void, but votdable, 
S0 is the firſt Reſolution fn Beverly's Caſe, that a Deed 02 
Feoffment made by him is to be avoided by any other perſon, but 
not by himſelf, 
- Thus ſtood the Law in the time of E. 3. Fo? in an Aſſize the De- 
35. ** '* fendant pleaded that the Plaintiff had releaſed to him by Deed, who 
replied that at the time of the making of the Deed, he was Non 
compos. The Court of Common Pleas ſeemed then to be of Dpt- 
nion that the Replication was not good, which ſhews that the 
'Deed in its ſelf was not vofd ; 'tis true, the Afſize was then ad- 
journed, becauſe that Opinion was direcly againſt the Regiſter, 
which is, that the CUlrit of Dum non fuir compos may be byought 
by the perſon himſelf notwithſtanding his own Alienation. 
Cro. Eliz.398. ut this hath ſince been dented to be Law; fo2 fn Debt upon 
"Bond the Defendant pleaded that he was Non compos ; and upon 
a Demurrer the Plea was over-ruled. 
And of this Dptnion was Sir William Herle Chief Juſtice of 
5 E. 3.70. On Pleas in g E. Jo which was long befoze the Book 
t3e, 
:;H.6.£42 WO he Law continued till the Reign of H. 6. viz. that the 
perſon himſelf could not avotd his own Feoffment either by Entry 
02 Acton. 
The Ulrits de Ideota inquirendo and Dum non fuir compos 
impozt the ſame thing, viz. that Acts done by them are not void, 
| fo? the firſt recites that the Jdeot alienavit ; and the other, that the 
* Dimiſit - , Lunatick * Dimiſit terras. Mow if their Acts had been void ab 
there intende® - iti, then thep cannot be ſuppoſed either to alien o2 leaſe their 
Eftate is con- Lands Which ſhews that ſuch As are only votdable, 
veyed by." And as a farther Argument to enforce this,the Statute de Pra- 
life, and Aie- rogativa Regis was mentioned, which gives the Cuſtody of the Jde- 
n-vic is 2Coe gg Lands to the King during their Lives, pzovided that after- 
Feoffment. WALDS it be given ts their right Þeirs ira quod nullatenus per eof- 
$f Frerog, 9c faruos alienerur. J2ow to what purpoſe were theſe Cos 
44 © added if ſuch an Alienation was votd in it ſelf ? 

"Beſides, the Caſes of Jdeots (mentioned on the other fide) and 
Lunaticks are not parellel ; fo2 an Jdeot hath a different tncapacity 
from one Non compos ; tis perpetual in an Jdeot ; and fo2 that 
reaſon the Law gives the King an Intereſt in him. 


— ——— 


But 
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But a perſon non compos map recover his Senſes, he may Co. Lir. 2. b. 
purchaſe Lands, may grant a Rent-charge out of his Eſtate, and {* 1% 
{hall not plead his inlanity to defeat his own ac. 

| If therefoze this Surrender was not void at the time of the er- 
ecution thereof, but voidable only during the Life of the Surren: 
dero? by office found 3. then the Queſtion cannot pzoperly be, whe- 
ther the Lefſo2 of the Plaintiff ſhall avoid it, fo2 that would be ta 
reveſt the Eſtate in ſome body 3 but the Surrender was good, and 
the Eſtate fo2 Life was utterly determined, ſo that nothing being 
left to ſuppozt the contingent Remainders, thoſe are aiſo deftroted, 


——_— . 
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And to pzove this Chudleigh's, Caſe was relied on, which was c«. :«. 
Sir R. C. was ſeiſed in Fee of the Mano? of Helcot in Devon, 
and having Jfſue Chriſtopher, and thzee other Sons, made-a Feoff- 
ment to the uſe of himſelf and his Deirs, on the Bovy of Mary, 
then the TUife of Iz, Carew, to be begotten, and fo2 default of 
fuch Iſſue, then to the uſe of his laſt TWill, &c. fo2 ten years, 
and after the Expiration of that Term, then to his Feoftees and 
their Heirs, during the Life of Chriſtopher; Rematnder to the Jf- 
ſue Male of Chriſtopher in Tail, with like Remainder to his other 
Sons, Remainder to his own right Þeirs. 

De died without Jſſue by 2s, Carew. 


ut bekoze Chriſtopher had any Son bom, the ſaid Feoffees 
made a Feofiment of the Land in Fee, without any conſideration 3 
afterwards Chriſtopher had Iſſue two Sons, 

J2ow the Uſes limited by the Feoffment of Sir R. C. being on- 
ly contingent to the Sons of Chriſtopher, and they not being 
bozn when the ſecond Feoffment was made to their Father ; the 
Queſtion now was, whether they ſhall be deſtroted by that Feoff- 
ment, befoze the Sons had a Being fn Nature, 02 whether thep 
ſhall ariſe out of the Eſtate of the Feoffees after their Births? 

And it was avjudged in the Exchequer-Chamber, that the laft 
Feoffment had diveſted all the pzecedent Citates, and likewiſe 
the Uſes whilſt they were contingent, and befoze they had an ex- 
iſtence; and that if the Eſtate fo2 Life which Chriſtopher had in 
thoſe Lands had been determined by his death, befoze the birth of 
any Son, the future Kematader had been void, becauſe tt did not 
veſt whilſt the particular Eſtate had a being, 02 eo inſtanti that 
it determined, | 

S90 in this Caſe MY. Leach cannot have any future Right 
of Entry, fo2 he was not bom when the Surrender was made, 
fo that the contingency is foz ever gone. $38: | 

. .Suppoſe a Feoffment in Fee, to the uſe of himſelf and his 
(Uite, and to the Deirs of the Survivor. 
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The Husband afterwards makes another Feoftment of the ſame 
Lands, and dies, and the TUife enters, the Fee ſhall not veſt in 
her, by this Entry, fo2 ſhe had no right, the Þusband has de- 
ſtroyed the contingent uſe by the laſt Feoffment, (o that it could not 
accrew toher at the time of his death. 4 

Nay, tho' the particular Eſtate in ſome Caſes may revive , 
pet if the contingency be once deſtroyed , ft ſhall never ariſe 
again. 

As where the Teſtato2 being ſetzed in Fee of Houſes , deviſed 
the inheritance thereof to (ſuch Son His (T{ife ſhould have (after 
her Life) if ſhe baptized him by his Chaiſtian and Sir-Name, 
and if ſuch Son dye befote he attain the Age of 2x years , then 
to the right Heirs of the Devilo!. 

IYe died without Jſſue , the TUidow married again, then the 
Bother and Heir of the Teſtatoz, befoze the birth of any Son, 
conveyed the Houſes thus : Viz. 

To the Husband and TUife, and to their Þeirs, and levied a 
Fine to thoſe uſes, 


Afterwards ſhe had a Son baptiſed by the Teſtatoz's Chiſſttan 
and Sir-Name. 

Then the Þusband and Tlife ſold the Houſes to one Weſton 
and his Heirs, and levied a Fine to thoſe Ces. 

Jt was adjudged that by the Conveyance of the Keverſion by 
the Bother and Heir of the Teſtato? to the Baron and Feme, 
befoze the Birth of the Son, her Eſtate fo? Life was merged ; 
and tho' by reaſon of her Coverture ſhe might waive the Joint- 
tenancy, and reaſſume the Cſtate fo2 Life, yet that being once met- 
red, the contingent Kemainders are all deſtroted, 


Curia. The Gzants of Jnfants, and of perſons nqn compos, 
are parallel both in Law and Reaſon, and there are erp2eſs 
Authozities that a Surrender made by an Jnfant is void, therefoze 
this Surrender by a perſon non compos, ts likewiſe votd. 

' Jf an Jnfant grants a Rent-charge out of his Eſtate, 'tis not 
voidable, but ipſo facto void; fo2 if the G2zantee ſhould diſtratn 
fo2 the Rent, the Infant may have an Acton of Treſpaſs againſE 


m. 

Jn all theſe Caſes which have been cited, where *tis held that 
the Deeds of Infants are not votd but voidable, the meaning is, 
that non eſt factum cannot be pleaded, becauſe they have the fozm, 
though not the Dperations of Deeds, and therefoze are not von 


upon that account, without ſhewing fome ſpecial matter to make 
them of no efficacy. 


There- 


UM - 1 


mm 


3I1 


Trin. 2 W. &M.in Banco Regis, I 690. 


Therefoze if an Jnfant maketh a Letter of Attomy though *ts 
void in it (elf, yet it ſhall not be avoided by pleading non eſt 
factum, but by ſhewing his Jnfancy. 

Some have endeavoured to diſtinguiſh between a Deed, which 
Kiveth onlp authozity to do a thing, and ſuch which conveys an 
intereſt by the delivery of the Deed it ſelf, that the firſt is void, 
and the other voidable. 

But the reaſon is the ſame to make them both void onlp where 
a Feotiment is made by an Jnfant 'tis voidable, becauſe of the ſo- 
lemnity of the Convepance. 

J20w if Simon Leach had made g Feoffment in Fee, there had 
ſtill remained in him (uch a Right which would have ſuppozted 
this Rematnder in Contingency. | 


This Surrender is therefoze void, and all perſons may take 
advantage of it. | 


. Afterwards a (Urit'of Erro2 was bzought to reverſe this Judge Caſes Adj.r 5. 
ment in the Houſe of Lows, but it was affirmed, 


Hall verſus Wybank. 


HE Statute of Limitations fs, that if any perſon be entti: &..;,;« oF 
tuled to an Action, and ſhall be an Infant, Feme Covert, 1.jmications 
Impaiſoned, o2 beyond Sea, that then he ſhall bzing the Action at whether it 


full Age, Oilcovert, of kane Wemoy, at large, and returned from extendeth 
beyond Sea. | to the De- 


The Plaintiff bzought an Indebiratus Aſſumpſic, 'to. which the fendant be- 


"Defendant pleaded non aſſumpſir infra ſex Annos. ng gy 
The Plaintiff replied that the Defendant was all that time be- 


Cars. >) 
yond Sea, (0 that he could not pzolecute any TUrit againſt him, &c. #4 cap.16. 
And upon a- Demurrer Serjeant 'Lremaine argued that the 
Plaintiff was not barred by the Statute which was made to p2e- 
vent Sutts, by limiting perſonal Acions to be brought within a cer- 
tain time, and it cannot be extended in favour of the Defendant, 
who was a Debto2 and beyond Sea, becauſe tis incertatn whether 
he will return o2 not ; and therefoze there is no occaſion to begin a 
Suit till his return. 
'Tis true, the Plaintiff map file an O2iginal, and Outlaw the 
Defendant, and (o ſeiſe his Eſtate, but no Wan is compelled by 
Law to do an act which is fruitleſs when "tis done, and (uch this 
would be, fo? if the Plaintiff ſhould fite an D2iginal, tis pzobable 
the Defendant may never return, and then if the Debt was 10001. 
02 upwards, he would be at a great Erpence to no purpoſe, o2 tf 
the Party ſhould return, be may reverſe it by Crro?, Ges 
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_ 'Tis a tiew way invented fo2 the payment of Debts, fo? if the 
Debto2s go-beyond Sea and ſtay there ſir years, their Debts would 
by this means be all paid. 

_ The wozds:of the Statute vo not extend to this Caſe, fo2 the 
Poviſo is, Thar if the Plaintiff be beyond Sea when the cauſe of 
Action doth acctew, that then he have ſhall liberty to continue it at 
his return; pet 'tis within the equity of Law fo2 him to bzing His 
Action when the Defendant returris, who cannot be ſued 'till then. 

That Statutes have been expounded accowding to Equity, ts tiol 
now a new Poſition ; fo2 Conſtructions have been made accoding 
ma ſenſe and meantag, and tiot accowing to the Letter of many 

atutes, | 


As the Statute of Weſtm. 2. which ves an Action of Debt 
againſt a Goaler fo2 an Eſcape, andthat per breve, pet by the Cqui- 
ty thereof it hath been adjudged that a Bill of Debt will lie. 

Foz the Statute of R. 2. gives the like Action againſt the War- 
den of the Fleet, fo2 the Eſcape of a Pyiſoner in Execution, which 
SO—_ bath been adjudged to extend to all Goalers and 

eriffs, 

If this Statute ſhould not be expounded accozding to Cquity, 
then if the Plaintiff himſelf ſhould be beyond Sea ſix years after 


the cauſe of Acton, and die there, his Executo2 oz -Adminiltrato2 
cannot ſue fo2 a Debt. | & 


Curia. This Caſe is out of the Equity of the Statute, which 
P2ovides a remedp when the Plaintiff is beyond Sea, but not when 


_ the Defendanr is there, it was never intended to make any Þ2ovi- 


ſion fo2 him, ſince the Plaintiff might file an Oziginal, and ſue him 
tothe Dutlawyp, 


But Juſtice Dolben making ſome doubt, Adjornarur. 
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Hobbs, gui tam, Oc. verſus Young. 


IN infomation was brought upon the Statute of the Employing 
5th of Eliz. fo? exerciſing the Trade of a Cloth-Worker, workmen 


/ \ not being an Appentice to the ſame, and likewiſe fo2 (et- in a Mans 
»* ting people to wozk at that Trade, not having ſerved ownHoule, 
an Appeentiſhip to it, he being 


Upon Not Guilty pleaded, the Jury found a ſpecial Uerviag 2* 4»- 
to this purpoſe, Viz. : as NN TY ; 4 
That the Defendant was a Yerchant, who Expotted Cloath ;; in exec. 
to Turkey, and that fo2 the ſpace of a Yonth, he had emploied ciſing that 
Men in his Houſe, in the Trade of a Cloath-Worker, which Men Trade 
had been educated in the (aſd Yyſtery fo2 the (pace of 7 years, that within the 
he p2ovided Waterials fo2 them, and paid them weekly Wages , >**ute- 
but that he himſelf was not an Appentice to the (atd Trade. Tn ++ 


That it was a Trade at the time of the making of the Sta- 
tute, &c. 


The Queſtion was, TTUhether this ſhould be accounted exerct- 
ſing of a Trade within the meaning of the Statute 02no? 


Thoſe who argued fo? the Plaintiff (atd, that true it is, any Ban 
micht exerciſe what Trade he thought fit at the Common Law, but 
this confuſion had been remedied by (everal Statutes. 

The firſt is the Statute of Edw. 3. that Merchants ſhall not 37 & 3: © 5- 
engroſs Goods to enhance the Pyices, no2 uſe but one (o2t of 
Derchandile. 

Afterwards in the 38th of Edw. 3. the foumer Statute was repeal- ;8e. ;. c. -. 


ed, and liberty given to Yerchants only to ule what Berchandiſe 
they would, 
Sl Then 
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Then comes the Statute of Queen Elizabeth, and the Reme- 
dies intended by that and the fozmer Acts were, V1z. 

:. The reſtraining of ignozant pzetenders to Trade, 

2. To make a diſtintion of Trades, and to fit them to diffe- 
rent ranks of Wen. 

3- To encourage thoſe who had undergone an Apptentiſhip, by 
prohibiting others to exerciſe their Trades, 

The wows of this latter Statute are , That no perſon, other 
than ſuch who do now lawfully uſe or exerciſe any Art or Myſtery, 
or Manual Occupation, ſhall exercile any Craft, Myſtery, or Ma- 
nual Occupation, now uſed within this Realm, except he ſhall be 
brought up therein ſeven years at the leaſt, as an Apprentice , zor 
ſet any perſon on work in ſuch Myſtery, &c. being not a Workman 
at the time of making the Statute, except he ſhall have been an Ap- 
prentice, as aforeſaid, or elſe having ſerved as an Apprentice, ſhall 
become a Journy-Man, or hired by the Year, under the pain of 40s. . 
per Month. . 

'Tis plain by this Law, that he who cannot uſe a Pyſtery him- 
ſelf, is pzohibited to employ other Yen in that Trade, fo2 if this 
ſhould be allowed, then the care which hath been taken to keep up 


—_— by erecting Guilds and Fraternities, would ſignitie 
ttle. 


Jn the Caſe of Morſtyn and Nightingale, 3 Jac. 2. upon this 
Statute, it was p2oved that the Defendant emploted none but 


Pinmakers, in that Trade ; yet not having ſerved an Appentiſhip - 
himſelf, the Plaintiff hav a Uerdic. 


Jt was inſiſted on the Defendants behalf that as this Of- 
fence is latd fin the Jnfozmattfon, it was not within the firſt bzanch 
of that Clauſe in the Statute ; fo2 no Bare will ſay that when the 
Defendant ſets other perſons to wozk ſuch employing them was 
an ererciſing the Trade within the firſt bzanch of that Para- 


aph. 

INeither is it within the ſecond Branch, the meaning whereof ts, 
that no perſon ſhall be employed but ſuch as have ſerved an Ap- 
prenticeſhip, EC. 

Now the perſon who ſets ſuch People to wozk is not puniſh- 
able by this Law, but the Ben themſelves who do wozk not be- 
ingqualified, and thoſe are not puniſhable in this Caſe, becauſe the 
Cerdic hath found that they were App2entices and had ſerved ſeven 
years to the Trade. 

Tis not material to (ay that the Men thus employed by the 
Defendant in this Trade-are his Servants, and that by their 
wozkingthe Company of Clothwozkers may be damnified, fo2 he 

(> 
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Att is not reſtrained to particular Companies, but taketh care fn 
general that the wok ſhould be well done. 

No Man will ſay that a Yerchant is within this Statute, fox 
the Þteamble it ſelf ſhews 'tis fo2 the Refo2mation of Trades any 
YHanual Dccupations ; fo that as a Yerchant is not within the 
Letter, neither is he within the meaning of the Law, becauſe he 
is of a (uperiour Dwer and Degree of Yen. 

The chief deſign therefoze of this Law being that unskflful 
Men ſhould not employ themſelves in Trades, and the Defendant 
having ſet none to wozk but ſuch who were of that Trade, and Ar- 
tifts in it, the meaning of the A ts fully purſued, and no tnſury 
is done to any perſon. 

%Leſides, it doth not appear by this Uerdict that any thing was 
bone by the Defendant but in his own Family, and p2obably it 
minht be fox their uſe, and then 'tis no offence. 

ut if it is a Crime jn the Defendant , then all the ]etty- 
Chapmen in England are within this Statute, fo2 they uſe ſeveral 
goods belonging to particular Trades, and few of them have been 
Apptentices to any/Trade. 

Jt was ſaid by ſome of the Council who now argued this Caſe, 
that they had fozmerly attended my Lozd Hales upon the like mat- 
ter, whole Dpinion, was that ſuch Petty Chapmen were not with- 
in the Statute, but that thep were warranted by the Cuſtom of 
thoſe places where theplived. 


_ 


— I— 


Afterwards in Trinity-Term 3 Gulielmi & Mariz, Judgment 
was given fo2 the Plaintiff by the Dptnton of thzee Judges, 


The Queſtions are two 2 

x. (Ulhether this is a ſetting up of a Trade within the exp2eſs 
wo2ws of the Statute. 

- 2. Talhether the -wozking of theſe Cloths in the Oefendant's 
DHouſe wfll be uſing a Trade, &c. 

Tt cannot be denied but that at the Common Law a Yan 
might exerciſe what Trade he would, therefoze this Statute is pen- 
ned in the Negative, to pzevent many inconveniences which hap- 
pened befoze the making of this Law. 

Some Authozities there are where Jnfozmations have been cc... c:.. ;,-. 
bwought upon this Statute, and the Defendants have pleaded the » Sand. 312. 
the Cuſtom of London fo2 a Man Educated in one Trade, to 
exerciſe another ; and upon Demurrer ſuch Pleas have been 
over-ruled ; but reaſon in'this Caſe is the beſt Authozity, 
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Journy-men who wozk fo2 Hfre cannot be within the meaning 

of this Statute, but the Defendant by employing ſuch, had an in- 
fluence upon the Trade, and co "tis found, viz, That he p2ovided 
Materials, and paid the CUozkmen, and therefo2e he ( and not the 
Yaſter-wozkman, who fs but a Journy-man) is the perſon who 
did ererciſe the Trade, not being an Apptentice 3 the management 
was fo? his P2ofit, the Woxkmen had no mo2e but their TUages, 
and ft would be very miſchievous if the Statute ſhould be other- 
wiſe conſtrued. 

Hutt. 132. A (Widow ſhall not ererciſe her Þugbands Trade, unleſs ſhe 
(s enabled by the Cuſtom of the place ; and poſſibly ſhe might live 
ſo long with him as to be very skilful in it 3 but the Aa being 
penned fn the Negative muſt have a large confiruction, and there- 
foze an Uſage againſt it will not take away its fo2ce. | 

Iapying the Tages is as much as uſing the Trade himſelf; 
'tis pzoperly his dziving the Trade by the Hands and Labour of his 

x Jac. 1.c. 22. Servants 2 And it ſeems plain by the Statute of x Jac. x. that 
this may be done, fo2 that Statute Enacts that no perſon uſing 
the Yyſterp of Tanning Leather by himſelf, or. any other perſon, 
ſhall exerciſe the Craft of a Shoe-Maker, &c. which ſhews that the 
Trade may be carried on by Servants and TUozkmen, 

A Gold{mith never makes his own Plate , ' be only p2ovides 

MDatertals fo2 the Wlozkmen, but yet he is a Trader Within the 
Statute, becauſe he makes p2ofit of the Plate. | 

An Inn-keeper who ſells Beer, Bzead, &c. ft his Houſe fs not 

within this Statute, becauſe 'tfs part of his Trade to p2ovide ſuch 

things fo2 his Gueſts; but if he (ſells any quantities out of 

A 4 Doozs, he is then within the reach of this Law, which ought to 

* vo **”* have a very beneficial conſtruction, becauſe *tis made to maintafn 
Skilful Ben in Trades, which is fo2 the publick good of MBan- 


2. 'Tis plain, that he who uſeth one Trade cannot ererciſe 
another, therefoze a Coach-maker ſhall not make his own TUhe#ls , 
if he doth, 'tis ererciſing the Trave of a Wheel-righr, and (a of 
he _ and Leather, any the other Waterials which make up a 

0a | 
a Jn Wy. Attomep Noy's Repozts, there is a Caſe of an Jnfoz- 
Hunter ve-ſus Mation byought upon this Statute againſt the Defendant being a 
Moon. Felr-maker, fog dying of his own Hatrs, and it was adjudged fo2 
bim that 'tis part of his Trade ; but this is but a ſingle Authozity, 
and many have been againſt it ſince that time. 
At the Afſiſes in Cambridge the like Jnfozmation was tryed 
againſt a Comb-maker, fo exerciſing the Trade of a Horner ; it 
was inſiſtedon, that it was part of his Trade, fo? he fitted the 


Horn 
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Horn fo2 his uſe in making of Combs ; but there was a Uerdict 
fo2 the Plaintiff, fo it was held to be an exerciſing of the Trade 
of an Þozner ; and the Council fo2 the Defendant who were learn- 
ed Yen did acquieſce under that Judgment. 

iDe who is a Servant, who undergoes no hazard, but is to have 
a certain reward fo2 hfs labour doth not exerciſe a Trade, but 
tis the Baſter who emploies him, who hath all the Þyofit, and 
= this Cale ſells at the ſame rate as if he paid the Cloth: 

ozker, 

The Statute ſaith, That none who hath not ſerved as an Ap- 
prentice in any Myſtery, ec. ſhall uſe the fame, ec. Mow he who 
employs Men in his Þouſe uſeth the Trade, &c. Fo2 (uppoſe a 
Derchant ſhould hire Journy-men Shoemakers to wozk tn his 
Doule fo2 the Plantations, this can be no other thing than the 
exerciling of the Trade of a Shoemaker. 

]2zivate uſage is not within the meaning of this Law, but if 
what is done be fo? p2ofit and gain, and not confined to a particu- 
lar Family, 'tis an exerciſing of a Trade within the intenttoin of 
this Statute. 

If the Defendant had ſold theſe Cloths in England he had been a 
O2aper, and having expozted them he is a Berchant : TUherefoze 
fo2 theſe Reaſons Judgment was given fo2 the Plaintiff, - 4 


But Juſtice Dolbin was of another Opinion, he ſaid that no en- 
couragement was ever given to Ptoſecutions upon this Statute, 
and that it would be fo2 the common good if it was repealed, fo? 
no greater puniſhment can be to the Seller than to expoſe Goods 
to Sale ill wought, fo2 by ſuch means he will never {ell moze. 

Jn this Caſe there is no inconvenience to the Company of Cloth: 
wozkers, becauſe that Trade is a manual Dccupation fo2 hire ; the 
Maſter TWozxkman is the perſon who uſeth the Trade, and the De- 
fendant hath done nothing but what is the pzoper wozk of a Yer- 
chant in his own Þouſe which cannot be a publick uſe of the Trade. 

The intent of the making of this Statute was to p2event Jdle- 
neſs,and that there might be generally a good BYanufacure., Now 


the Defendant hath well anſwered both theſe ends, fo2 he hath em- 


ployed Yen in the wozking, and not only (o, but fuch Ben who 
were bound Appzentices and ſerved ſeven years in that very Trade, 
ſuch who could wozk well and to whom he gave good TUages, 
'Tis the intereſt of a Werchant that his Cloth be well wought, 
but the Clothwozker careth not how 'tis done (o he Hath his CIa- 
ges 3 and by this care and induſtry of the Defendant that Trave 
which was almoſt loſt ab2oad is, now come into Reputation again. 


Bradburn 
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Replicati- 
on,whether 
good with- 
out a Ira- 
verſe. 


Co. Ent. 504. 


Bradburn verſus Kennerdalc. 


Mich. 4 Fac. Rot. 640. 


Rro2 to reverſe a Judgment in an fnferio2 Court at Che- 
ſter in Replevin fo? the taking -of a Cow, 

The Defendant made Cognizance as Bafliff to Sir Peter 
Warburton, ſetting fozth that befoze the taking, &c. Sir Peter was 
ſeiſed in Fee of the Yanno2 of Arkey, of which the locus in 
quo was parcel, and fo2 that the Cow was there Damage Fea- 
fant he took it, &c. 

The Plaintiff in barr to the Avow2y confeſſeth, That Sir Peter 
Warburton was 1ciſed in Fee, &c. but that befoze that time Sir 
George Warburton, his Father, was ſeiſed of the ſaiv Mannoz, 
and likewiſe of one Peſuage tin Fee, &c. and being (o (eifed made 
a Leaſe thereof fo2 thixe Lives, viz. fo2 the Life of G. H. the 
Father, and fo2 the Lfves of his two Sons, George and John, 
& alterius corum diutius viventis ; that one of them was dead, 
and that the other entred and was ſeiſed as Occupant and let the 
J. and to the Platntiff until, &c. Er hoc paratus eſt verificare. 

The Defendant demurred to this Replication and had Jtdg- 
ment. 

_— Matter now fin Debate was upon Exceptions to. the 

arr. 

1. F02 want of a Traverſe that Sir Peter Werburton was ſef- 
ſed in Fee at the time of the taking, &c. 

2. F02 want of a ſufficient Title alledged in the Plaintiff, fo2 
that by the Statue of Frauds ail Dccupancy is now taken 
away. 


Jt was argued that the Replication was good without a Tra: 
verſe, fo2 where the Plaintiff hath confefſed and avoided, as he 
hath done here 3 if he had traverſed likewiſe;that would have mave 
his Replication double. | | 

Þe confeſſeth that Sir P. W. was ſeiſed in Fee of the Mannoz, 
but afterwards the Seiſin was erpzefly alledged to be fn Sir 
George the Father, and that the place where was parcel thereof, 
which is a Confeſſion and. an Avoidance. 

The Avowant ſhould have traverſed this Leaſe,but the Traverſe 

of the Plaintiff upon him had made it a wozſe Jfſue. 


Agteeable 


— 
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Agreeable to this Cale in reaſon is that which was adjudged co. ca. 184. 
in this Court in Michaelmas-Term 10 Car.1. Jt was fn Treſpaſs : 
the Defendant pleaded that the locus in quo was the ſole Free- 
hold of Johx, &c. and juſtified by his Command. 

The Plaintiff replyed that the Land was parcel of the Ban- 
no2 of Abbots Anne, and that W. was ſeifſed in Fee, and levied 
a Fine to the uſe of Himſelf and Tlife fo2 their Lives, the Re- 
matinder to E. fo2 100 pears if he lived ſo long, who after the 
"a of the Cognizozs centred and mave a Leaſe to the Plain- 
iff, 

And upon a Demurrer to this Replication the ſame Exception 
was then taken as now, viz. that the Plaintiff did not confeſs 
and avoid the Freehold of Job? ; but the Plaintiff had Judgment, 
f02 the Barr being at large and the Title in the Replication be- 
ing likewiſe (o too, the Plaintiff may claim by a Leaſe fo2 years 
without anſwering the Freehold. 

The not concluding with a Traverſe is but a fozm, and the 
Ceurt will pzoceed accowding to the Right of the Cauſe without 
ſuch fozm ; 'tis a defect which after a Joinder in Oemurrer is... _. 
erpefly helped by the Statute of Jeofails, which enables the | 
Court to amend defects and want of Fozms other than ſuch fo? 
which the party hath demurred. 

The Caſe of Edwards and Woodden ig in point, ft was in Re- Cr. Car. 323: 
plevin 3 the Defendant made Cognizance as Bailiff to Cotton, 3 Does ; 
fo2 that the place where, &c. was (o many Acres parcel of a :7:-b. : Leon. 
MWanno!, &c. that Bing was ſeiſed thereof in Fee, who granted 7775 <2 
a Rent Charge out of it to Sir Robert Heath in Fee, who 
ſold ft to Cotton, e*c. 

The Plaintiff in Barr to the Conuſance replied, and confeſ- 
ſed that the Land was parcel of the Bannoz, &c. and that Bing 
was ſeiſed in Fee pront, ec. and granted the Rent to Sir R. H. 
but that long befoze the Seiſin of Bing, &c. one Leigh was ſeiſen 
thereof in Fee, who deviſed it. to Blunc fo2 a Term of years, which 
Term by ſeveral Aſſignments came to Claxron, who gave the 
Plaintiff leave to put in his Cattel, &c. 

And upon a Demurrer to this Replication an Exception was 
taken to it, fo2 that the Plaintiff div not ſhew how the Seiſin 
and G2ant of Bing to Sir R. H. was avoided; fo2 having con- 
fefſed a Seiſin in Fee prout, &c. that ſhall be intended a Fee 
in poſſeſſion, and notwithſtanding he had afterwards ſet fozth a 
Leaſe fo years in Leigh by whom it was deviſed to Blunt, @>-. 
and ſo to Claxton, it may be intended that the Gzanto2 was only 
ſeiſed in Fee of the Reverſion, and therefoze the Plaintiff ought 
to have traverſed the Seiſin aliter vel alio modo. 


ut 
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Yelv. 151. Be- 
del verſus Lull. 


"But three Judges ſeemed to encline that the Replication was 
good, and that the Plaintiff had well confeſſed and avoided that 
Seiſin fn Fee which was alledged by the Defendant, fo2 he had 
ſhewed a Leaſe fo2 years p2ecedent to the Defendants Title, and 
which was. not chargeable with the Rent ; and his pleading that 
the G2zanto? Bing was ſeiſed in Fee muſt be only of a Reverſion 
expectant upon that Leaſe. 

But if his Confeſſion that Bing was ſeiſed in Fee prout, &c: 
ſhall be intended a Seiſin fn Fee in poſſeſſion, pet the Replicas 
tion fs good in ſubſtance, becauſe the Charge againſt the Plain: 
tiff is avoided by a foaumer Eſtate, and in ſuch Caſe tis not ne- 
ceſſary to take a Traverſe. | 

"But after all ft was held that if it be a defect, 'tis but want 
of a Fomn, which ts aided by the Statute, and that is this very 
Caſe now fn queſtion. 

The want of a Traverſe ſeldom makes a Plea ill in ſubſtance, 
but a naughty Traverſe often makes it (o, becauſe the adver- 
ſary is tied up to that which is material in it ſelf, ſo that he can- 
not an{wer what is pzoper and material 3 and therefoze in Eject- 
ment upon a Leaſe made by E. 1. the Defendant pleaded that be- 
foze E. I. had any thing to po, &c. M. I. was ſeiſed in Fee, after 


whoſe death the Land deſcended to his Þeir, and that E. entred 
and was (\eized by Abatement. 


The Plaintiff replied and confeſſed the Seiſin of M. but ſaith 
that he deviſed it in Fee to E. 1. who entred, abſque hoc that E. 1. 
was ſeized by Abatement, and upon a Demurrer this was held to 


- be an iil Traverſe, fo2 the Plaintiff Had c onfeſſed the Seiſin of M. 


and avoided it by the Oeviſe, and therefoze ought not to have 
traverſed the Abatement, fo2 having derived a good Title by the 
Devile to his Lefſo2, tis an Argument that he entred lawfully, 
and it was that alone which was iſſuable, and not the Abatement ; 
therefore it was ill to traverſe that, becauſe it muſt never be taken 
but where the thing traverſed is iſſuable. | 

Then it was ſaid that the Conuſance was infozmal, becauſe 
the Avowant ſhould have ſaid that the Locus in quo, &c. contains 
ſo many Acres-of G2ound, &c. he only ſaith that it was parcel 
of a Yanno? ; belides, he neither pzays Oamages, no2 Retorn' 
Habend-”. 

2. Asto the 2d Point it was ſaid that the Statute of Frauds 


doth not take away all Dccupancy, it only appoints who ſhall be a 
ſpecial Dccupant. 


%Lelives, here is a Title within the Statute, fo2 a Leaſe fo2 
Lives ts perſonal Afets, (o is a Term tn the Hands of an Exe- 
cutor de ſon tort, and in this Caſe the entring of one 2B2other 


; after 
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Ce et ears 


after the death of the other made him an Executor de fon tort ; 
and it was never yet doubted, but that there may be ſuch an Exe: More 1:6. 
cutoyof a Term. Whereupon it was concluded that the Barr was *'* 7 


good, both as to the Fozm and Title ſet fo2th, but no Judgment 


was then given, 


Boſon verſus Sandford, 


"8 PHE Plaintiff declared that the Defendant and ſeven other where 


perſons were ]2opatetors of a Veſſel, in which they uſed to there are 
carty Goods fo? a reaſonable Hire from Pont to Poe. ſeveral Pro- 
That he had loaded the ſaid Clefſel with Boards which were Prietors of 


agreed to be ſafely tranſpozted from London to Topſam, and that ? Veſſel, 


the Defendant by neglec ſuffered them to be dampnified, &c. _ > rag 


Upon Not-Guilty pleaded a ſpecial Uerdict was found, the ſub- ,;,eq by 
ſtance whereof was, v1z. carriage 

That the ]Þlaintiff did load the Ship with Boatds, of which che Aion 
Ship the Defendant and ſeven other perſons were ]Nopiietors ; mult be 
that the ſaid Ship did uſually carry Goods fo? hire ; that the ]Plain- Þrought a- 
tiff delivered the Goods to Daniel Hull, who was Maſter of the - "= chem 
Ueſſel, and that they were loaded therein, but that none of the ** 
P2opytetors were preſent. 

That there was no actual Contract between the Plaintiff and 
the Ptopytetozs, o2 any Negligence in them, but the Boards 
were dampnified by the neglec of the ſaid Baſter, &c. 

The Queſtions upon this ſpectal Uerdic were two t 

r. Whether this Action would lie againſt the Defendant alone 
- one ag Popitetors, 02 whether it muſt be bzought againſt 
them all ; 

2. Jf the Action ought to be bzought againſt them all, then J2ot- 
Guilty was not a pzoper Plea, becauſe the Defendant ought to 
have pleaded in Abatement that the reſt of the Dwners ſuper ſe 
ſuſceperunt ſimul cum the Defendant abſque hoe quod he ſuper 
le ſuſcepit tantum. 


Jt was argued fo2 the Plaintiff that the Action may be well 
btought againſt any ſingle perſon of the P2optieto2s, becauſe tis 
grounded upon a Tort as well as upon a Contract, which fn 
this Caſe is only an Jnducement to the Action, and therefoze the 
Plaintiff hath liberty to bzing it either the one way 02 the other, 
fo? *tis both joint and ſeveral, 
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E contra. 
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990 it is in Trover, where a Yan declares that he was poſſeſ- 
ſed of ſuch Goods, that the Defendant found them and pzomiſed 
to deliver them, but converted them to 'his own ule ; the Con- 
trac is but Juducement, fo2 the cauſe of Aaion ariſes upon the 
Converſion. 


This is a remedy given by the conſtruction of the Law, and if 
ſo, it muſt be certain and effecual to all intents ; and therefoze it 
hath been ruled in an Action bzought againff a common Carrier 
upon the Aſſumpſir fn Law, and likewiſe upon the Tort, that the 
Declaration was ill, and though the Plaintiff had a Uerdic, yet 
the Judgment was arreſted, becauſe he had declared both ways. 

Acreeable to this was that Judgment which was given upon 
the Statute of 2 Ed. 3. fo2 not ſetting out of Tythes in an Action 
of Debt bzought againſt two Tenants in Common, it happened 
that one of them ſet out the Tythes and the other carried them 
away, and becauſe the Aion was bzought againſt both it was 
held to be ll, fo2 it lies only againſt him which did the wong. 

2. Jf the Acton ought to be b2ought againf all, then the De- 
fendant ſhould have taken advantage of it by pleading, and to 
have (hewed who were the ]2optietors with himſelf ; fo2 'tis im- 
poſſible fo2 the Plaintiff to know who they are ; and fo2 this rea- 
(on the Þlea is not good. 


E contra. The Plaintiff ought to have brought his Action either 
againſt the Daſter alone o2 all the P2opztetozs3 tis true, if this 
had been only an Action of a ſimple Treſpaſs he might have bzought 
it againſt all oz one ; but this ſounds not only in a TUrong, but 
'tis in Bzeachof a Covenant 02 Duty, and (o ought to be com- 
menced againſt all of them as common Carriers. | 

J2ow the great reaſon why all are liable to an Acton fs, be: 
cauſe they all have a reward fo2 the Hire of the Ceſſel ; and it 
ſeems very unreaſonable that one ſhoulp bear the burthen, and the 
reſt run away with the p2ofit. | 

The p1zincipal Caſe in Hutton is an Authozity direcly to this 
purpoſe, though it was otherwiſe quoted by the Platntiffs Coun- 
cil ; it was Debt upon the Statute of Ed. 6. bzought againſf 
one Leflee fo2 not ſetting out of Tythes, and it appeared upon 
the Evidence that two were jointly poſſefſed of the Term, and fo2 
ot reaſon it was held that the Action would not lie againſt one 
alone, 

2. The Defendant ought not to have pleaded in Abatement that 
the reſt of the Ptopaietors ſuper ſe ſuſceperunt ſimul cum the De- 
fendant, &c. becauſe ſuch a Plea would not have been good here ; 
fo2 he (hall never be compelled to plead in Abatement either in 


Debt 
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Debt oz Contra, but in one ſingle Caſe, and that is where two 
are vound jointly, and one fs (ued, he may plead in Abatement, s © :19. 


but cannot ſap Non eſt fatum, foz the Bond is his Deed ſince 
each of them have ſealed it. 


OO ——__ 


Afterwards in Hillary-Term the Defendant had Judgment, ſudicium. 
that the Aaion ought to be bzought againſt all the Partowners, 
becaule they have all an equal benefit, and the ground of the 
Action is upon a Truſt repoſed in all, and every Truſt ſuppoſeth 
a Contract ; and in all Caſes grotnded upon Contracs the Par- 2,5 202 
ties who are Pyivies muſt be joyned in the Action. Hs 
The Maſter of the Ship is no moze than a Servant to the 
Dwners, he hath no Pyoperty' either general 02 ſpectal,- but the 
Power he hath is given by the Civil Law. 


There are many Caſes where the ac of the Servant ſhall charge 
the Maſter ; as fo2 inſtance, viz. 

King Ed. 6. ſold a quantity of Lead to Renagre, and appoint- Dyer 16r. 
ed the Lozy North, who was then Chancello2 of his Court of 
Augmentations to take Bond fo2 payment of the Yony, 

The Lozd North appointed one Benger, who was his Clerk ta 
take the Bond, which wag .dgne, who delivered tt to the Lozd, ann 
he delivered it back againito his Clerk in ozder to ſend it to the 
Clerk of the Court of Augmentations. 

Benger (uppteſſed this Bond, and it was the Opinfon of all 
the Judges of England, that the Low North. was chargeable to 
the King, becauſe the poſſeſiion of the Bond by his Servant and by 
his Dyer was his. ownpoſleſſion, | 

So where an Officer of the Cuſtoms made a Deputy, who 0p; -;s. v. 
concealed the Duties, and the BYaſter being iſgnozant of the Con- 
cealment, certified the Cuſtoms of that part of the Kevenue into 
the Exchequer upon Dath, he was adjudged to be anſwerable fo2 
this Concealment of his Servant, | 

So where the Leſſo2 was bound that the Lefſee ſhould quietly 4 Leon. 123. 
enjoy, ant it was found that his Servant by his command, and 
he being p2eſent, entred, this was held to be a Breach of the 
Condition, fo2 the Yaſter was the pzincipal Treſpaſſer. 

Therefoze though the Neglec in this Caſe was in the Servant 
the Action may be bzought againſt all the Dwners, fo2 it -ts 
grounded quaſi ex contractu, though there was no actual Agree- 
ment between the Plaintiff and them. | 

And as to this purpoſe, 'tis like the Caſe where a Sheriff:[e- - Sano. 345. 
vies Goods upon an Execution which are reſcued out of the 77% 22% 
hands of his Batlifts ; this appearing oo the Ketomn an _— | Mod. 198; 

Is 
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of Debt will lte againſt him though there was no actual Contract 
between the ]laintiff and him ; fo2 he having taken the Goods 
in Execution there is quaſi a Contract in Law to anlwer them 
to the Plaintiff. 


2. As to the ſecond Point, {t was ruled that Not-Outlty was 


a good Plea to any Viſ-feazance whatſoever, and that a Plea in 


3 Cro. 554. 
Vering verſus 
More. 


Plaintiff had a Uerdict, 


Abatement, viz. that the reſt of the Owners ſuper ſe ſuſceperunr 


ſimul cum Defendente abſque hoc quod Defendens ſuper ſe ſuſce- 


pit tantum had been no moze than the general Jiſſue, but he hath 
not pleaded thus. 


Juſtice Dolben agreed that the Anſon ought to be bzought againſt 
all the P2opyietors, it being upon a P2omile created by Law; 


but he was Opinion that this Batter might have been pleaved in 
Abatement. | 


Gold verſus Strode. © 


N Aion was bzought in Somerſerſhire, and the Plaintiff 
recovered and hav Judgment and died Jnteftate. 

Gold, the now Plaintiff took out Letters of Jvminiſtratton 
to the ſaid Jnteſtate in the Court of the '/Biſhop of Bach and Wells, 
and afterwards bzought a. Scire Facias upon. that Judgment a- 
rainſt the Defendant to ſhew Cauſe quare Executionem ha- 
bere non debeat. _ ' | 

Þe had Judgment upon this Scirs- Facias, and 'the Defendant 
was taken in Erecutton and eſcaped. - "© 

An Action of Debt was bzought by the ſaid Gold againſt this 
Defendant Strode, who was then Sheviff, fo2 the Eſcape, and the 

Jt was moved in arreſt of Judgment, and fo2 Cauſe hewen 
that if the Adminiſtration was votd then all the dependencies 


upan it are void alſo, and ſo the Plaintiff can Have no Title to 
this Action. 


Now the. Adminiſtration is void, becauſe the entring upon Re- 
cod of the firſt Judgment recovered by the Jnteftate in the 
County of Middleſex where the Recozds are kept, made him have 
bona notabilia fn ſeveral Counties, and then by the Law Avmf- 
niſtration ought not to be committed to the ]Alaintiff in an inferto2 
Dioceſs, but tn the ]Pterogative Court, | 


Curia, 


UMI - 


- 1990 


——— 


Mich. 2 W.&M. in Banco Regis, 1690, 325 


—_— 


CI 


Curia. The Sheriff ſhall not take advantage of this ſince the 
Judgment was given upon the Scire Fac. and the Capias ad fariſ- 
faciendum ifſutng out againſt the then Defendant, direged to the 
Sheriff, made him an Dfficer of this Court, and the Judgment 
ſhall not be queſtioned by him; fo2 admitting it to be a Recovery 
without a Title, yet he ſhall take no advantage of it, till the Judg- 
ment is reverſed. 

'Tis not a void but an erronious Judgment, and when a perſon 
is in execution upon ſuch a Judgment, and Eſcapes, and rhen 
an Action is bzought againſt the Goaler o2 Sheriff, and Judgment 
and Execution thereon, though the firſt Judgment upon which the * <* '+*- 
party was in execution ſhould be afterwards reverſed, yet the Judg- 
ment againſt the Goaler being upon a collateral thing executed thail 
ſtill remain in fozce. | 

The Ca. Sa. was a ſufficient authozity to the Sheriff to take the -: x. ,. .,.». 
2ody, though grounded upon an erronious Judgment, and that (2% ©. -64. 
Execution ſhall be good till avoided by Erroz, and no falſe Jm: : c;,../* 


2 Cro. 3. 


pxilonment will ite againſt the Goaler oz Sheriff upon luch an 78-1 Abr.80g 
Arreſt, odb, 403. 


2 Leon, 84. 


Coghil verſus Freelove. 


In the Common-Pleas. 


EBT fo2 Rent was bzought againft the Defendant as Admi- 7161, 5; 
niſtratrir of Thomas Freelove her late Þugband, deceaſed, Rent incu:- 
in which Aion the Plaintiff declared, That on the x\t of May, red ater 
2.1 Car. 2. he did by Jndenture demiſe to the (aid Thomas Freelove, an aflign- 
one Meſſuage and certain Lands in Buſhey in Hertfordſhire, Ha- ->7 we 
bendum from Lady-day then laft paſt, foz and during the term of 5. 
21 years, under a yearly Rent ; that by virtue thereof he entred j. ;\;.., 
and was poſſeſſed : That on the 7th of March 1685. the ſaid Tho- g,fcoynmran 
mas Freelove Died Jnteftate, and that the next day Abmittiſtration is not de- 
of his Goods and Chattels was granted. to the Defenvant, and termined 
that 78 1. was in arrear fo2 Rent due at ſuch a time, fo2 which this Þy << 


Action was now bzought in the Dertiner. ms. of 
The Defendant confeſſed the Leaſe prout, &c. and the death of {- . 


the Jnteſtate, and that the Adminiſtration was granted to her, . yer. --. 
but ſaith, that befoze the Rent was due, ſhe by Articles made be- 
tween her of the one part, and Samuel Freelove of the other part, 
Did aſſign the (aid Jndenture, and all her right, title, and intereſt 
thereunto, and which ſhe had tn the Pzemiſſes, unto the ſafd Sa- 
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muel Freelove, who entred and was poſſeſſed; that the Plaintiff had 
notice of this Aſſignment befo2e he bzought this Action, but nothing 
was ſaid of his acceptance. | 


pc 
Inn 


To this Plea the ]Ilaintiff vemurred, and the Defendant joined 
in Oemurrer, 


And Judgment was given, by the Dpinion of the whole Court, 
fo2 the Plaintiff, againſt the Authozittes following. 


Cco. Eliz.s5s5s, Viz. "Tis true, in Overton and Sydal's Caſe , it was reſolve 


that if an Executo2 of Leſſee fo2 years aſſign his Jntereſt, Oebt 
fo2 Rent will not lye againſt him , after ſuch Aſſignment , the 
reaſon there given was, bgcauſe the perſonal piivity of the Con- 
tract is determined by the death of the Leſſee, as to the Debt it 
ſelf; and fo2 the ſame reaſon the Executo2 ſhall not be lyable to 
the Rent, after the death of the Leſſee, if ſuch Leſſee doth make 
an aſſignment of his Term, in his life-time. 

3 Co. 24. a. Dy Low Coke mentioning this Caſe, in his third Repozt, af- 
firms, that it was reſolved by Popham Chef Juſtice , and the 
whole Court, that if an Erecuto2 of a Leſſee fo2 ycars , aſſign 
his Intereſt, Debr will not Iye againſt him fo2 Rent due after ſuch 

Pop. 120, AN Aﬀſignment 3 but myLow Popham himſelf in Repozting that 
very Caſe, tells us he was of another Opinion, which was , that 
ſo long as the Covenant in the Leaſe hath the nature and eſſence 
of a Contra, it ſhall binv. the Erecuto2 of the Leſſee, who as 
well to that, as to many other purpoſes, repeſents the perſon of 
the Teſtatoz, and is pzivy to his Contracs. 

Tis true, my Lozd Popham held in that Caſe, that the Action 
did not {ye, but becauſe it was bzought by the Succeſſo2 of a 
Ptebendary, upon a Leaſe made by him tn his life-time, who being 
: "— "For EET the perſonal Contract was determined by 

Moor 251. But the ſame Caſe repozted by others, fs (aid not to be ad- 

Latch.2622 JUDRed, fo2 the Court was divided in Opinion. 

Moor 6co. The Cale of Marwood. and Turpin is the ſame, but there the 

Cro. Eliz.715. Defendant pleaded the acceptance of the Rent after the afſign« 
ment, which'was not done here. 

S:4.240,266, IOW if both thoſe Caſes ſhould be admitted to be Law, and 

en 34, 42- parallel with this, yet the later Reſolutions have been quite con- 
Latch 260, Eraty; fo2 tis now held, and with great reaſon, that the pzivity of 
Noy 97. Contract of the Teſtato2 is not determined by his death , but that 
M6. 234 his Executoz ſhall be charged with all his Contracs, ſo long as 
he hath Aſſets, and therefoze ſuch Executo? ſhall not diſcharge him- 

ſelf by making of an Aſſignment, but ſhall ſtill be fable fo? yo 

ent 
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Rent ſhall incur after he hath aſſigned his Intereſt ; nay, if the 
Teſtato2 Himſelf had aſſigned the term in hts life-time, yet his 
Executo? ſhall be charged in the Deriner, fo long as he hath Aſſets. 


Newton verſus Trigg. 
Mich. 1. Fac. Rot. 226. 


'Reſpaſs fo2 breaking and entring of his Cloſe, treading Statute of 
down of his Gzals, &c. and taking away of his Goods, —=Bankrupts 
Cpon not Guilty pleaded, a ſpecial Uervic was found, That 40 not ex- 


the Plaintiff was an Inn-Keeper and a Freeman of the City of Lon- * 


don, that he bought Oates, Hay, &c. which he ſold in his Jnn, 
by which he got his Living, that he with others butlt a Ship, and 
be had a Share therein, and a Stock of 501. to Trade withal ; 
that he was indebted to ſeveral perſons, and departed from his 
Douſe , and abſconded from his Crevitozs; that thereupon a 
Commiſſion of Bankrupcy was -taken out againſt him, at the 
Petition of the Creditozs , that the Plaintiff was indebted to 
.Irigg, and that the Commiſſioners found him to be a Bank: 
rupt 3 and by Jndenture bearing date the 25th day of June, made 
a Bargain and Sale of the Goods of Trigg, who did take and car- 
ry them away, &c. 


The Queſtion was, whether upon the whole matter the Plainttif 
was a Bankrupt 02 not 7 


Serjeant Thomſon argued , that he was not within any of the 
Statutes of Bankrupcy, fo2 an Inn-Keeper is under many oblt: 
gations and circumſtances different from all other Trades-men ; 
fo2 he is to take care of the Goods of Travellers, and if he ſet 
any unreaſonable Pqice upon his Goods, 'tis an Dffence which the 
Juſtices of Peace and Stewards in their Leets have power to hear 
and determine. 

2. Þe doth not buy and ſell by way of Contract, fo2 moſt of his 
Gains ariſe by the entertaining and lodging of his Gueſts, by the 
attendance of his Servants, and by the Furniture of his Rooms, 
and by uttering of Commonities as in other Trades. Andtherefoze 


I 


end to an 


nn-kepeer. 


by the Dpinton of thee Judges in the Caſe of Criſp and Prat, Cro. Car. 548. 


it was held that an Inn-holder doth not get his Living by Buying 
and Selling 3 fo? though he buyeth ]oviſion, he doth not Cell it 
by way of Contract, but utters it at what gain he thinks reaſo- 
nable, which his Gueſts may refule to give. 


Tuſtice 
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2 Roll. Abr, 


84. 


39 H.6.18, 19. 


Jones 437. 
March 34. 


Stiles 420, 


Lid. 299. 
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Juſtice Berkley in the arguing of that Caſe agreed, that he who 
getteth his Living by Buying and Selling, and not by both, is not 
within the Statutes, but the Jury having found that he got a live- 
Iyhood by both, and uſing the Trade of an Inholder, therefoze he 
was a Bankrupt : 2But the other thzee Judges were of a con: 
trary Dpinion, becauſe an Inn-Keeper cannot p2operly be ſaid ro 
ſell his Goods, 

As to his having a Share in a Ship, 'tfs no mo2e than aStock 
to Trade, which may go to an Jnfant, 02 to an Erecuto? after his 
deceaſe, and if either of theſe perſons ſhould Trade with it,- they 
cannot be made Bankrupts, becauſe 'tis in auter droit. 


E Contra. Jt was argued that he who keepeth an Inn is a 
Trades-man, and may be pzoperly ſaid to get his Living by Buying 
and Selling. + p 

The Goods of -a Traveller are not diſtrainable fo2 the Rent of 
an Inn-Keeper, the reaſon is becauſe he fs mo2e immediately con: 
cern'd as a Trades:man, fo? the benefit of Comerce. 

Jt was the Opinion of my Low Rolls, that an Inn-Keeper was a 
Trades-man, therefoze any Yan might build a Mew Jnn, foz it 
was no Franchiſe, but a particular Trade.to keep an Jnn. 

And as a Trades:man he ſelleth his Goods to bis Gueſts by 
wap of Contra, fo2 he is not bound to pzovide Hay and Dates fo2 
the Hozſes of his Gueſts without being patd in hand ag ſoon as the 
Þozſes come into the Stable, fo2 the Law doth not oblige him to 
truſt fo2 the payment. | 

The Caſe of Criſp and Prat, as Repotted by Juſfice Croke, 
ſcems to be againſt this Opinion, but 'tis-mil repoxted ; fo2 Jones 
who mentions: the ſame Caſe, ſaps, that it being found that the 


'Inn-Keeper got his Living by Buying and Selling ; it was the D- 


pinion of two Judges that he was within the Statute 3 but the 
other two Judges, as to this Point, were of a contrary Dpinifon, 
fo? they held that an Jnn-Keeper could be no moze a Bankrupt 
than a Farmer , who often Buys and Sells Cattel and other 
Goods, | 

Tho' a Ban is of a particular Trade, yet if it doth not appear 
that he got his Livelyhood by Buying and Selling, 'tis not aciona- 
ble to call ſuch a perſon Bankrupt. | 

Now certainly if the Plaintiff had declared that he was an 
Inw-Keeper, and got his living after that manner, and that the 
Defendant, to ſcandalize him, ſafo He was a Bankrupt, the Adton 
would lfe as well as fo2 a Dyer, Farmer, Carpenter, 02 ſuch like 
Trades of manual Dccupation. 
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Moſt of the Inn-Keepers are Farmers, and if it had been ſa 
found in this Caſe, ft would not have been dented but that he had 
been within the Statute of Bankrupts. 


Ae 


Afterwards in Trinity-Term, 3 Willielmi, Judgment was given Judgment. 
fo? the Plaintiff : fo2 taking the whole matter as found by this 
Cerdic, 'tis not ſufficient to make him a Bankrupt, 
I. That he had a Ship which he let to Freight, this was not 
much inſiſted on at the Bar to make him a Bankrupt, fo2 'tis no 
moze than fo2 a Yan to have a Share in a Barge, Þackney-Coach, 
02 TUagon, all which are let foz Htre. 
%Lelides, in this Cale 'tis found that the Plaintiff was but a 
Partner with another. And as to the 50 1. which he had in this 
Trade, that is not ſufficient to make him a Bankrupt, fo2 he muſt co. Car. 282. 
be actuallya Trader at the time that the Oebt was contraged,which $i. 4: 1. 
is not found; 0 it muſt be to make the wo2d Bankrupt actionable, 
- 2 muſt be found that he was a Trader at the time 'of the wozws 
poken. 
All the Queſtion of difficulty is, that the Plaintiff was an Jnn- 
Keeper, and that he bought Neceſſaries and uttered them in his 
Pouſe ; but this will not make him a Bankrupt, + 
— *Becaule Jnng'are of neceſſity, and under-tye fnſpection of the 
publick, and'he cannot refuſe to lodge travelling petſons; and 'tis 
chiefly upon this account that he bath ſeveral Pziviledges which > Ro! Rep. 
other Traders have not, as to detein a ÞozCe till he is paid fo? {4% ;Þ.. 
keeping of it, &c. 2 Roll. Abr.64. 
They are under the power of the Juſtices of the Peace, fn the 2-2" 5: 
places where they are ſcituated ; fo2 if an Jun be erected in an in- 
convenient place 'tis a Nuſance, and may be ſuppreſſed by Jndiq- 
ment 3 'tis the ſame with an Ale-houle, and therefoze ſeveral Sta: » Jic. c. 5. 
tutes which are made to prevent Tipling,and which appoint at what + 7- 
mice Ale ſhall be ſold, havebeen adjudged toertendtoJun-Keepers, of 
There a Yan Buys and Sells under a Reſtraint, and parti- = 


— 
culat Limitation, tho tis rot Nis Livetyhood, yet he is not within 


the Statutes. 


Inn-Keepers do not deal upon Contracts as other Traders do, 
fo2 a Judge of Afſize may ſet a pzice upon his Goods, and if they 
ould ſet a-pzice themſelves, if 'tis unreaſonable they may be in- 
dicted fo2 erroztion 3 what they bup is to a particular intent, fo2 
tis to ſpend in their Houſes, and tho they get their Living by 
it, *tis not ad plurimum, fo2 the greateſt part of their Gains art- 
ſeth by Lodgings, Attendance, deſſing of Yeats, and other Ne- 
ceſſaries fo2 their Gueſts, 
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Ever ſince the Statute of the x 3th of Eliz. all the Cubſequent 
Aas relating to Banktupts have been penn'd alike, ercept the 
21ſt of Jac. I. which is a little larger, and takes in a Scrivener, any 
it may ſtill be wozth the care of a Parliament to enlarge it to 
an Inn-Keeper, but no Law now in being extends to him, 
be is not taken notice of as a Trader within any of the Sta- 
tutes of Bankrupcy, he is onlp communis hoſpitator, a perſon 02 
$ Co. calys Trado2 who buys and ſells fo2 hoſpitality z by receiving Tra- 
Caſe. vellers he becomes chargable to the Jublick, to pzoten them and 
| their Goods, | 
1 Cro. 371. A Shoe-maker, Tanner and Baker are Trades within the Sta- 
Hurr. 46, 47- tutes, but the difference between thoſe Trades and an Inn-Keeper 
is plain, becauſe they uſe the Banufacure, and thereby encreaſe 
the value, as Leather is made moe uſeful and of moze value, by 
making of it into Shoes. | 
A Farmer is not within the Statute, and yet they all buy and 
ſell, fo2 'tis neceſſary to their Occupation. 
This Point was ſetled in Criſp and Prat's Caſe; but the occa- 
ſion of the doubt afterwards, was by the publiſhing . of Juſtice 
Jones's Repozts, who doubted upon the particular finding of the 
Jury, and (o the Court came to be divided. | 
There is no material difference between an Inn-Keeper and the 
Maſter of a Boarding-School, who buys and deeſſes 2oviſions fox 
poung Scholars , and obtains Credit by his way of Living , but 
A was never yet thought that he was. within any of thoſe 
tatutes. 


Rowsby verſus Manning. 


Mich. 4, Fac. Rot. 15. 


Pens EVBt upon a Bond fo2 perfozmance of an Award, co as it 
nel Ghent be made by ſuch a day, and ready tobedelivered to the Par- 
Gon to an LES Or to ſuch of them as defire it. 
Award. The Defendant pleaded nullum fecerunt arbitrium, &c. 
The Plaintiff replied, that after the (ſubmiſſion , and befoze 
the day appointed in the Condition, the Arbitratozs did make their 
Award, by which they owered the Defendant to pay (ſo much ony 
to the Plaintiff, and ſo aſſigned the bzeach fo2 non-payment, &c. 
And upon a Demurrer to this Replication, Serjeant Tremaine 
ſaid it was a conditional ſubmiſſion, viz. to perfoun an Award, 
ſa as it be made by ſuch a day, and ready to be delivered to the 


Parties 


th. 
— 
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Parties, and the Plaintiff hath not ſhewed that it was ready to be 
delivered to the Defendant, which.he ought to have averred, 

If the Condition be to perfozm an Award between the Parties, ; co. :o3. 
Ita quod arbitrium pred. fiat & deliberetur utrique partium pred. More 642. 
befoze (uch a day, it muſt be delivered to all the Parties, and not 


- one, fo2 each of them are in the danger and- penalty of the 
___ 


E contra. Serjeant Thompſon agreed it to be a conditional E contra. 
Submmiſſion, but not ſuch as goeth to the ſubſtance of the Award 
it (elf ; fo2 the conditional TUo2ds are not to the Award, but to the 
Fon of the delivering of it, and therefoze it ſhould come on the 
Defendants ſide to ſhew that it was not ready to be delivered. 


Curia. Jf an Award is actually made 'tis then ready to be de- 
livered, but in this Caſe it muſt be ready to be delivered to the 
Parties, 02 to ſuch of them who deſire it, (ſo it muſt be deſired, 
and if then denied the. Party may plead the matter ſpectally. 
The Summiſſion was, viz. (o that the Award be made ad vel : Cro. 577. 
antea 5 Decemb. ready to be delivered at a certain Shop in Lo-dor. _ Rep. 
The Plaintiff ſhewed-an Award made at York ready to be de- 
livered at the Shop in London, this was adjudged to be a void 
publication and velivery, becauſe a place was appointed where it 
ſhould. be; delivered-and; publiſhed, viz. at the Shop fn London, 
where the Parties were to expect it, and not elſewhere. 
S90 ft would have been if-a day had. been appointed on which = $a. 73. 
it ought,to be delivered, and the day had been miſtaken, 
ut here is neither day 02 place appointed fo2 the-delfvery, ſo 
that the Defendant qught.to have deſired the Award ; and if it 


had not been ready to be delivered, he ought to have pleaded the 
Matter ſpecially, 
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Anno 2 Gulielmi & Mariz Regis & Regine, 
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Mr. Leigh's Caſe. 


Mandamus E bzought a Mandamus to be reffozed to the Office of a 
will not lie 12oco2 of Doors Commons. 


for the Of- The Return was, that the Court was the ſupzeme 
fice of a Court of the Archbiſhop of Canterbury, who had the 
Proctor ot Ggyernment thereof: that he appointed a Judge of the ſaid Court, 
Door:Com- tha had power to alter anv diſplace Officers; thar the Defendant 
OR was admitted-and \wozn a P2octo? of the Court and took an Dath 


to obey the Dwers thereof ; that part of the-ſaftd Dath was, 'Thar 
no alta ped £9 any thing in that Court without the Advice o 


an Advocate ;, that he had one Bulineſs without ſuch advice in a 
certafn Cauſe there depending 3 and that he refuſed to pay a Tar 


of 10 s. {mpoſed upon him by Over of the Court towards the 
Charges of the Houſe. 


The Queſtions upon this Return were, viz. 
1. Whether a Mandamus will lie to reſtoze a perſon to the 
Office of a P2octo} ? | 


2. Wether a ſufficient cauſe was xeturned to diſplace 2, 
Leigh 2. 

As to the firſf, Jt was held that a Mandamus doth ite, becauſe 
'tis a publick Office, and concetns the Adminiſtration of Juſtice ; 
and the P2octors being limited to a certain number, viz. 28. if 


many of them ſhould be diſplaced it would be a means to hinder 
Juſtice. 


This Court doth judicially take notice of the Eccleſiaſtical 
Courts, by p2ohibiting them, by taking notice of their Excommu- 
tions o2 of any Moceedings, when they are againſt the Law of the 


Land 
A P2octo} 
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A P2octo? doth the Buſineſs fn that Coturt as as Attomey fn 
B. R. and Notice is taken of his place as judictally as of any 
other Dfficer ; and as to this purpoſe thoſe Dfficers cannot be _ 
diſtinguiſhed ; if therefoze a Mandamus hath been granted 'to re. *** 9+ 75: 
ſtoze an Attozny, why not a Þ2octo? ? 

The Plaintiff hath no remedy but by a Mandamus, becauſe an 
Afſtze will not lte of this Office 3 'tis admitted that an Anion on 
the Caſe may be bzought, but then Damages only are to be re- 
covered, and not the Dffice ; and it would be. very inconvenient 
to leave it to a Jury to give (uch Damages as the Party map 
(uſtatn fo2 the loſs of his Livelyhood. 

*Tis no Objection to ſay, that there is a p2oper Uiſitoz, fn this 
Caſe to whom to appeal, viz. to the Archbiſhop ; fo2 thep have 
not ſet out any ſuch viſitatoztal power in the Return ; o2 if any, 
that he had power to reſtoze him. 

Tut if (uch Power had appeared upon the Keturn, yet a Poco? 
ought not to appeal to the Archbiſhop- o2 to the. Guardian of the 
Spiritualties Sede vacante, becauſe 'is fn effect to appeal to them- 
ſelves ; fo2 the Dean of the Arches befoze whom the Appeal muſt 
be bzought is an Officer appointed bp the Archbiſhop himſelf, and 
hath the ſame Jurtsdiion with him. 

%Lelides, the ]9octors there are not pzoperly under any Uiſitato- 
rial Power, they have a particular Jurisdiction within themſelves, 


and their Courts have-been held in ſeveral places, as at Bow, 
Chriſtchurch, &e. : , Oey 


| Then as to the Cauſes of this removal 'tis returned, 

I. F02 teceiving and pzoſecuting of a Cauſe without the advice 
pots Advocate contrary to a Statute mave by the Archbiſhop 

| tf. | 

2. F02 refuſing to pay 10s. ſet upon him as a Tax towardg 
the Charges of the Þouſe. 

Now neither of theſe are ſufficient Cauſes to diſplace him. 

As to the firſt Cauſe, if that Statute gives them any ſuch 
Power tis void, becauſe it depzives a Yan of his Freehold which 
cannot be done, but by the Law of the Land, 

'Tis not ſaid when this Offence was committed, fo2 ft may be 
befoze a general Pardon, and then 'tis diſcharged. 

But if it ts an Offence, that will not make a Forfeiture with- 
out warning, and no ſuch thing appears upon the Return 3 fo? f 
if he had notice publickly, he might have offered ſomething in ex- 2 


cuſe of himCſeff, as Sickneſs, &c. which might have been allowed 
by the Court. 


Tis 
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'Tis as unreaſonable a Law to put the Clients to unneceſſary 


Charges to adviſe with an Advocate upon an ozdinary Libel, as 
it would be fo2 an Attozny of the King's Bench to adviſe with 
Council to dzaw a Declaration on a Bond. 

2. They do not ſhew by what Authozity they may levy a Tar, 


. neither do they (et fozth what Tax was made in the whole ; ſo 


E contra. 


that it might appear that 10 s. was a p2opottionable part fo2 Him 
£0 pay ; neither doth it appear when this Tar was made, o2 that 
My, Leigh was a Pyzocto2 when it was made, 


E contra. This fs not an Dffence in matter of Judgment, 
but 'tis a Yisdemeanour and puniſhable. 

'Tis very like the Caſe of Fellows of Colleges , who have 
p20per Uiſitozs, and therefoze the King's Bench will not grant a 
Mandamus fn ſuch Caſes. 

A Poco? ts an Officer -of a Court different from the Courts 
of Law, and therefoze the King's Bench cannot take notice of his 
Dffice judiciallp 3 they have no other way of puniſhing of a ]P2octo2 
but by diſplacing of him ; and if this ſhould be remedied by a 
Mandamus, then thoſe perſons may offend without puniſhment. 

'Tis not like the Caſe of an Attozmmp , fo2 he being an Dfficer 
of the King's Bench the Court doth judicially take natice of him, 
but not of a Pzoco2. 'Tis moze like the Caſe of a- Steward of 


a Court Baron, which is of pzivate Jurisdiction, and- toz which 
a Mandamus hath been denied, | 


*'Tis itke Midleton's Caſe, who was Treaſurer of the Mew 
River Tater ; "tis true, a Mandamus was granted to reſtoze him 
to that Dffice, but it was onlp de bene eſſe to bying the Matter 
befoze the Court, though that was a Coppozation ſettled by Act of, 

'Tis alſo like the Caſes of Abbots, P2i02s and. Yonks fo? 
whom a Mandamus was never granted, becauſe they are Eccle- 
ſiaſtical Copozations and have p2oper QUiſitozs, which is now 
by Law devolved upon the Archbiſhop. . - 

So alſo Lay Coppozations have Utiſitozs which are their Foun- 
ders and their Þeirs, | F 

'Tis an Objection of no fozce to ſay that this Appeal muſt be 
to the Dean of the Arches, which ts to appeal to the-ſame perſon, 
becauſe though 'tis true that the Dean is conſtituted by the Arch- 
biſhop, yet when once he is inveſted with that Office he is fn fo2 
bis Life, and the Archbiſhop cannot afterwards come into that 
Court, and execute the Dffice of Dean himſelf, ſo he is not|the 
ſame perſon, neither hath he the ſame Jurisdicton, 


Curia. 


pe CEE 


Hill. 2 W. & M.in Banco Regis, 169 O. 33 " 


———— —_——— 


Curia. A P2octo? is not an Dflicer pzoperly ſpeaking, 'tis only 
an Employment in that Court, which aqs by different Laws and 
Rules from the King's Bench ; thep have an ozfginal Jurisdicion 
over this matter, and a Mandamus is fn the nature of an Appeal, 
which will not be granted, where they have ſuch a Juriſoinion, but 
when they exceed it and encroach upon the Common Law, ther 
INohibitions are granted. 

'Tis fo? this reaſon that in caſes of Divozce which are of a high- 
er nature than this caſe is, no Appeal can be tothe King's Bench, 
fo2 it would be an endleſs buſineſs fo2 perſons to Appeal ab uno ad 
aliud examen, and therefore credit muſt be given to the determina- 
tions of thoſe Courts, who Have ſuch Dziginal Juriſoiaion. 

Dfficers are incident to all Courts, and muſt partake of the : Roll. Abe. 
nature of thoſe ſeveral and reſpective Courts in which they at- 55: 
tend, and the Judges, 02 thoſe who have the ſupzeam Authozity 
in (ſuch Courts, are the p2oper perſons to cenſure the Behavfour 
of their own Dfficers, and if they ſhould be miſtaken the King's 
Bench cannot relieve ; fo2 in all caſes where ſuch Judges keep 
within their Bounds, no other Court can correct their Errozs fn 
Pooceedings., 

Now fo2 a Church-TUlarden of a Pariſh, Clerk, an Attozny, 02 
the like, all theſe are Tempozal Dfficers, and are to be owdered by 
the Tempozal Laws. 

But ik any wzong be vone in this Caſe the Party muſt Appeal 3 
(o no Wit of Reſtitution was grantev. 


Rex verſus Guardianum de le Fleet. 


N Jnquiſition being found to ſefze the Dffice of Warden 19quicion 
of the Fleer into the King's Þands : the Court of Chan- quaſhed. 
cery, aſſiſted with thzee Judges, was moved that it might be 
Quaſhed, The Exceptions taken were, viz. 
i. *Tis found that the Oefendant was TUarden of the Fleet, 
but doth not ſay what Eſtate he had therein, whether fo2 Life, 02 
veats, 0 in Fee, &c. 
2. The Dffences which are the cauſes of the Foxfeiture, are [aid 
to be committed at the Fleer, by ſuffering Eſcapes, and by Er- 
toztion, and 'tis not found where the Fleer is (cituate, (o there being 
no Viſne, thoſe Dffences cannot be traverſed, 
3- They do not find the Eſcape to be fine licentia & contra vo- ,, xx. &. ;2. 
luntatem of the TUarden, the Debts being unpatd. 
4- Admitting it to be a Foxfeiture, the Dffice cannot go to the 
King, but it ſhall go to the next who hath the Jnheritance. 


The 
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The Opinion of the Court was, that there are two things 
which entitle the King to this Office, neither of which were found 
by this Jnquiſition, 

I. An Eſtate in the Patty offending. 

2. Acauſe of Foxfeiture of that Eſtate, 

Now here was no Eſtate found in the TUarden, but only that 
the Dffice was fo2feited by ſuffering of Eſcapes, &c, 

Jf this had been an Dffice of Jnheritance, then it ought to be 
found that ſuch a perſon was ſeiſed in Fee, &c. and (0 what E- 
ſkate ſoever he had in it, ought to be erp2efly found. 

But as this is found, 'tis void, becauſe it doth not anſwer the 
end fo2 which the finding of Dffices was p2ovided, which is to en- 
title the King to the Offenders Eſtate. 

An Indictment is but another (ot of Office, and here being no 
Eſtate found; 'tis much like an Jndiament which finds no Dftence, 
therefoze it muſt be quaſhed. 

Jt might have been objected that no Yan can tell what Eſtate 
the TUarden had in this place, and that not being known, no 
Dffice could be found fo2 the King. 

But this Objection runs to the finding of all manner of Offt- 
ces in general, whoſe very nature is to find an Eſtate, and to 
diveſt the (ubjec thereof and veſt it in the King. ] 

"Seſides in this Caſe one of the Jndentures by which the Dfice 


was granted to the Warden muſt be enrolled in the Court of Com- 
mon-Pleas. 


This cannot be helped by a Mclius Inquirendum, which never 
will ſuppozt a defective Inquiſition, and this is ſuch becauſe it doth 
not appear that the Defendant had any Seiſin 02 Eftate in the 
Wardenſhip of the Fleer. 


Barker Mi verſus Damer. 


Hill. 1 Rot. 635. 


At Action of Covenant was bzought by Sir William Barker, 
(who was Defendant in a fozmer Action) againſt Wy, Damer, 
wherein he declared that William Barker his Father was ſeiſed in 
Fee of the Land in Queſtion (being in Ireland) and made a Leaſe 
thereof to one Page, fo2 3x1 years, under the yearly Rent of 200 |. 
it which Leaſe Page did Covenant fo2 himſelf, his Erecuto2s , 
Adminiſtratozs and Aſſigns to pay the Rent to My. Barker, his 
Deirs and Aſſigns, © 
at 
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That William Barker the Father by Leaſe and Releaſe con- 
vey'd the Reverſion to Sir William Barker, the now Plantiff, that 


the Term was veſted in the Defendant, and aſſigns the breach fo2 
non-payment of the Kent. | 

The Defendant pleaded to the Jurisdicaion of this Court , 
that the Lands in the Declaration menttoned lay fn Ireland , 


4 they have Courts of Recow, &c. and co pzoperly triable 
there, . 


To this Plea the Plaintiff demurr'd and the Defendant oven | 
in Demurrer, | 


— 


The ſingle Queſtion was, whether an Aſſignee of the Reverſion 
can bying an Action of Covenant againſt the Aſſignee of- a Leſſee 
in any other place than whete the Land is. 
Thoſe who argued that heqmay , (ſain that this Adcion being 
bought upon an Expreſs Covenant is not local but tranſitozy, for , jc ,.. 
debitum & contraQtus ſunt nullius loci, and if it is a duty, 'tis (0 Noy 14:. 


every where; therefore it hath been adjudged, that upon aCove- }.* 4: 


nant bzought in one County, the beach may be aſſigned in $i. : 57. 
another, | £ 2 Roll. Ab. 
; | "a | — $2. 
Tremain Serjeant Contra. | 


Sho  E contra. 
Þe admitted that Debt upon a Leaſe fo2 years upon the Con- 
tract it ſelf, and Covenant between the ſame Parties are tranſi- 
tozyp Actions , and may be bzought any where, but when once 
that privity of Contract is gone as by aſſignment of the Leſſee. oz Latch :97. 
the death of the Leſſoz and there remains only a Privity in 
Law, there the Action muſt be bzought in the County where the 
Land lieth; the reaſon is,i becauſe the Party is then chargeable , 
in reſpect of the poſſeſſion only, oP 
Therefote it was held that where an Aſſignee of a Reverſion of Cro. Car. :84, 
Lands in Sommerſetſhire, bzought an Action of Debt in London, = i-} 
Upon a Leaſe fo2 years made there, reſerving a Rent payable at 
London, which was in arrear after the Aſſignment, that the Adi: 
on was not well bzought, fo2 it ought to have been laid in Som- 
merſetſhire, where the Lands were, becaule the priviry of Contract 
was loft by the aſſignment of the Reverſion , and therefo2e the 
Party to whom that aſſignment was made, ought to maintain 
the Action upon the priviry in Law, by reaſon of the-Jtifereft' which 


be had in the Land it ſelf, and that muſt be in the County where 
eth. mY 
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Curia. There is a diflerence between an Adion of Debt fo? 
Rent bzought by an Aſſignee, and an Action of Covenant > fo? the 
firſt is an Action at the Common Law, which hath fixed the Rent 
to the Reverſion, and therefoze (ſuch an Action muſt be maintained 
upon the Paivity of Eſtate, which is always local. 

"5ut an Aﬀſigne? of a Reverſion could not bzing an Action of Co: 
venant at the Common Law, fo2 tis given to him by a particular 

tute (viz.) of 32 H.8. but the Statute did not transfer any ]t- 
_T of Contrac to the Aſſignee, but the intent of it was to annex 
to the Reverſion ſuch Covenants only which concerned the Lany 
it ſelf, as to repair the Houſe 02 amend the Fences, and not to 
anner 02 transfer any collateral Covenants, as to pay a Sum of 
Mony, . fo2 that is fixed by the Common Law to the Reverſion. 

'Tis true, At the Common Law an Aſſignee of a Reverſion 
might have maintained an Action of Covenant fo2 any thing a- 
greed to; be done upon the Land ft ſelf : Pzivity of Contrag is 
not thereby transferred (o as to make the Action tranſitozy, but it 
mult be brought upon the Patvity of Efkate ; fo2 if a Ban doth 
covenant to do anp collateral thing not in the Demiſe, and the 
Cow Aſſignes is fn the Deed, yet they are not bound if they 
have no Eſtate, ſo that 'tis not the naming of them, but by reaſon 
of the Eſtate in the Land, they are mgbe chargeable. 

No Judgment fs entred upon the Roll. 


a 


ERRATA. 


lio 88. Line 13.for Defendant read Plaintiff, f.106.1.26, for no r.an, £.119.1.7.after (mu be) 

r. Error f.147.1.13,18,38 for coram r.quorum, £..189.1.23. for reaſonable r. unreaſmable rfl 
1.28.for deviſes r.demiſes£.199..1 for 23.7.13.£.201.1.14. before merged r.net,f.218. 1, 17.for 1672, 
r.1679.f.203,1.31.after Berkley r.and 2M SIT, £.222.1.31. leave out and marrieth, f 226.121. 
leave out ſbe marrieth £.237.1.29.for deviſe r.demiſe, f.25 5.1.3 1.for Father r. Nephew, £.256.1.12. for 


joyned 64643} made after delivered x.tied, £303.1.16. for Grantee r, Guarantee, f. 307.1.36. for 
woidabler, v0a, 
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ME er. 


A T asr x to the Third Part of Modern Reports, 


A. 


' Abatement, See Joint Action 8: 
I. EB T was brought by 
. four Plaintifls, one of 

them died before Judg- 

ment, the ACtion 1s a- 

bated as to the reſt, 0 
2. Waſte is brought againſt Tenant 
pur ater vie, and pending the Writ, 
Ceſtui que wie dieth, the Writ ſhall 
not abate, becauſe no other perion 
can be ſued for the Damages, ibid. 
. Two Jointenants are Defendants, 
the death :of one ſhall 'not abate 
the Wrir, for the Action is joint 
and ſeveral, ibid. 
4. Where two or more are'to.reco- 
ver in a perſonal thing, the death 
of one ſhall abate the Action as to 
the reſt, -: ibid. 
5. But in Audita Querela the death 
of one ſhall not abate the. Writ, be- 
cauſe it is in diſcharge, ibid. 


43 


Abeſance Sce Acceptance. 


I. Reſignation of a Benefice paſlcs 
nothing to the Ordinary, but put- 
teth the Freehold in Abeiance- till 
his acceptance, 297 


(Acceptance, 
Scc5Reſignation, 
Durrender, 


| 
Juſtice of 


Acts of pariament$5=e JPeace, z 


| JParvon,z 


Ought to be conſtrued according to 
the intention of the Law-makers, 
and ought to be expounded accor- 
ding to the Rules of rhe Common 
Law, NE 63 

2, Where a particular puniſhment is 
direCted by a Statute Law it muſt 
be purſued, and no other can be 
inflicted upon the Offender, 78, 
[18 

3- When an Act is penal it ought to 
be conſtrued according to Equity, 

90, 157, Z1z 

4. Preamble is the beſt Expoſitor of 

the Law, -*--I29, I69 


Action Upon the Caſe, 
Aſſumplit. 


A Feoflment was made upon Truſt, 
that the Feoffee ſhould convey the 
Eſtate to another, the Ceſiuy que 
Truſt may have an ACtion if the 
Feoffee refuſerh ro convey, 149 

| 2. In conſideration that the Plaintiff 

would ler the Defendanthave Meat, 

Drink, e*c. he promiſed to pay as 

much as it was reaſonably worth ; 

the word valerent was in the De- 
claration,it ſhould have been quan- 
tur valebant at the time of the 

Promiſe, bur held good after Ver- 

dit, 190 

R323 3. Where 


3. Where aperſonal promiſe is ground- 
ed upon a rcal Contrad,the Action 
will lie, 73 

4. It will not lie for Rent reſerved 


upon a Demiſe, bur where a Pro- | 


miſe is made to pay Rent in con- 


fideration of occupying a Houle, 
it will lie, 240 


_ Caſe, Jndiament 2 


Slander where it lieth. 


Action ' ort the > Sce Bankrupts 2 


I. Heis @ Papiſt, ſpoken of a De- 


puty Lieutenant, 26 

2. Where the words injure a perſon 
in his Profeſſion, or bring him in 
danger of puniſhment, 27 
3- He ſtole the Colonel's Cupboard Cloth, 
there being no precedent Diſcourſe 

_ either of the Colonel or his Cloth, 
280 

4. He is broken and run away, and ne- 
.. ver will return again, ſpoken of a 
Carpenter, X55 
5. He is a Rogue, a Papiſt Dog, and 
a pitifyl, Fellow, and never a Rogue 

in Town has a Bonfire before his door 
but he, ſpoken of a Merchant, who 
made a Bonefire at the Coronation 
of King James. MY I03 
6. He owes more Mony than be 6s worth, 


he is run away aud is broak, ſpoken 


... of ,an Husbandman, IIZ 
7, The Wife, was called Whore, and 
+. thatſhe was the Defendant's Whore; 
., the Husband and ſhe brought the 
- Action and.concluded ad demprium 
ipſorum,' it lies without allegding 
fpecial Damages, I20 


8. Sir J. K. is a buffle headed Fellow | 


and doth not underifand Law, be 
is not fit to talk Law with me, I have 
baffled him, and he hath not done my 
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nw 


Client Juſtice, ſpoken of a Juſtice 
of Peace, L39 
9. J.P. is a Knave, and a buſie Knave 
for ſearching after me and other ho- 
neſt men of my ſort, and I will make 
him give ſatisfaFion for plundering 
me, ſpoken of a Juſtice of Peace, 
no Colloquium was laid, the Court 
was divided, 16% 


Where it doth nor lie. 


Words were laid to be ſpoken a fe- 


norem & efſeFum ſequen' which is 
not an expreſs allegation, that they 
| were ſpoken, TI, 72 


Action on the Caſe againſt a Com: 


Where it was brought againſt him up- 
on an Aſſumpſit mn Law, and like- 
wiſe upon a Tort, the Declara- 
tion is not good, J22 


Action on the Cale fo2 a wzong, See 
Pleoding, | - 


For diverting of a Water-courſe the 
Antiquity of the Mill muſt be ſer 
forth, 49 

2. It lies againſt a wrong doer upon 

| the bare poſſeſſion only, and the 

Plaintift need nor ſer forth whether 

{| he hath a Title by Grant or Pre- 

{cription, for that goes to rhe right, 

r. SLIK3> 

3+ If the Declaratien is for the divert- 
ing of the Water ab antiquo &- ſolito 
curſu, this amounts to a Preſcrip- 
tion, which muſt be proved at the 
Trial, or the Plaintift will be non- 
ſuited, : 52 

4. Whether ir lieth for the making of a 

| fcandalons Aﬀidavit in Chancery, 108 


5. For 
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5. For ſelling of Oxen affirming them | 
to be his own xbi revera they were 
not, but doth not ſay ſciens the 
ſame to be the Goods of another, 
or that he ſold them fraudulenter 
or deceptive, *tis naught upon a 
Demurrer, but good after Verdict, 

2.61 
$ Where ſeveral are guilty 
wrong the Action may be brought 
againit either, 321 

7. Debt upon the Statute of Ea. 6. 
for not ſetting out Tithes broughr 
againſt two Tenants in Common, 
one of them did ſet our the Tirhes 
and the other carried them away, 
it ought to be brought only againſt 
the wrong doer, J22 

8. For diſturbing of aMan in a Com- 
mon Paſſage or Common High- 
way no Action on the Caſe lieth 


without a particular damage done | 
co himſelf, for the proper remedy | 


is a Preſentment in the Leet, 294 
Jnfant x8 
Adminifrato< V ide< Dwittary 


Intereſt z 
IPleading 2 


Adminiſtrator durante minore &tate 
hath no power over the Eſtate, 24 
2. Adminiſtration could not be grant- 
ed by the Spirityal Court before the 


Statute of Ed. 3. 2.4. 
3-. Where 'tis once granted, whether 
it ought to be repealed, 25 


4. Adminiſtrator had the wholeEſtare 
in him before the Statute of Diſtri- 
butions, + 60 : 

5. He then gave Bond to diſtribute as 
the Ordinary ſhould direct, ibid. 

6. The Father died inteſtate leaving 
one Son, an Infant, Adminiſtrati- | 


or © | 


——— 


on was granted durante minore 4- 
tate, he died before 17; whether 
Adminiſtration de bowis non of the 
Father ſhall be granted to the next 
of Kin of him or his Son, 61,62 
7. Whether an Intereſt is veſted in 
an Infant where Adminiſtration is 
granted durante minore tate, 1o 
that if he die before 17. it goes to 
his Executor, GL 
8. Before the Statute of Diſtribution, 
if there was bur one Child he had 
a right of Adminiſtration , bur it 
was only perſonal ; and if he died 
before it was granted: to him by 
the Court, it would not go to his 
Executor, | 62 
9. Husband hath a right of Admi- 
niſtration to the Goods of the Wife, 
becaule the Marriage is quaſt a Gift 
in Law, 64. 
10. If Adminiſtration had been grant- 
ed to a Stranger before the Statute 
of Diſtributions, and no Appeal 
within fourteen days, he who had 
right though beyond Sea was bar- 
on 64. 
11. Husband and Wife Adminiſtratrix 
to her. firſt Husband, recoyer in 
Debt, the Wife died, and the Hul1- 
band brought a Scire F acias to haye 
Execution, it will not lie by him 
alone, becauſe it was a Demand by 
the Wife as Adminiſtratrix in auter 
droit, ibid. 
' 12.Judgment was had in Somerſetſhire 
the Plaintiff died inteſtate, Admini- 
ſtration- is committed by an infe- 
rior Diocels, 'tis void, becauſe the 
Entry of the Judgment in Middleſex 
where the Records are kept made 
him have :bona notabilia 1n 1everal 
Dioceſſes, and ſo Adminiſtration 


ought to þe granted in the Prerg- 
| garive, 


> 


3. Where aperſonal promiſe is ground- 
ed upon a rcal Contra&,the Action 
will lie, ©. ©. 73 

4. It will not lie for Rent reſerved 
upon a Demiſe, bur where a Pro- 
miſe is made to pay Rent in con- 
ſideration of occupying a Houle, 
it will lie, 240 


Bankrupts 2 


—_— 5 _ Jndiament 2 | 


_ Caſe, 


Slander where it lieth. 


T1. Heis -@ Papiſt, ſpoken of a De- 
puty Lieutenant, 26 | 
2. Where the words injure a perſon 
in his Profeſſion, or bring him in 
danger of puniſhment, 27 
3- He ſtole the Colone!'s Cupboard Cloth, 
there being no precedent Diſcourſe 
_ Either of the Colonel or his Cloth, 
| 280 
4. He is broken and run away, and ne- 
, ver will return again, ſpoken of a 
Carpenter, X55 
5. He is a Rogue, a Papiſt Dog, and 
4 pitifyl Fellow, and never a Rogue 
in Town has a Bonfire before his door 
but he, ſpoken of a Merchant, who 
made a Bonefire at the Coronation 
_ of King James. Y I03 
6. He owes more Mony than he 3s worth, | 
he is run away aud js broak, ſpoken | 
... of ,an Husbandman, x13 | 
7, The Wiſe, was called Whore, and 
+ thatthe was the Defendant's Whore; 


. the Hysband and ſhe brought the | 3 


- Action and. concluded ad demprum | 
ipſorum,' it lies without allegding 
ſpecial Damages, I20 

8. Sir J. K. is a buffle headed Fellow | 
and doth not underſtand Law, be 
is not fit to talk Law with me, I have 
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baffled him, and he hath not done my | 
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Client Juſtice, ſpoken of a Juſtice 
of Peace, L39 
9. J.P. is a Knave, and a buſie Knave 
for ſearching after me and other ho- 
neſt men of my ſort, and I will make 
him give ſatisfaFion for plundering 
me, {ſpoken of a Juſtice of Peace, 


no Colloquium was laid, the Court 
was divided, 16% 


Where it doth nor lie. 


Words were laid to be ſpoken ad te- 
norem & efſſeFum ſequen” which is 
not an expreſs allegation, that they 
were ſpoken, 7I, 72 


Action on the Caſe againſf a Com- 
mon Carrier, 


Where it was brought againſt him up- 
on an Aſſumpſit m Law, and like- 
wiſe upon a Tort, +the' Declara- 
tion is not good, J22 


Action on the Cale fo2 a wzong, Sec 
Picoding, | 


For diverting of a Water-courſe the 
Antiquity of the Mill muſt be ſer 
forth, 49 

2. It lies againſt a wrong doer upon 
the bare poſſeſſion only, and the 

Plaintift need nor fer forth whether 
he hath a Title by Grant or Pre- 
{cription, for that goes to rhe right, 

| 51,592,132 

. If the Declaratien is forthe divert- 
ing of the Water ab antiquo &- ſolito 
curſu, this amounts to a Preſcrip- 
tion, which muſt be proved at the 
Trial, or the Plaintift will be non- 
ſuited, ; G2 

4- Whether ir lieth for the making of a 
{candalons Affidavit in Chancery, 108 


5. For 
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5. For ſclling of Oxen affirming them | 


to be his own xbi revera they were 
not, but doth not ſay ſciens the 
ſame to be the Goods of another, 
or that he ſold them fraudnulenter 
or deceptive, *tis naught upon a 
Demurrer, but good after Verdict, 


261 


$ Where ſeveral are guilty of a 
wrong the Action may be brought 
againit either, 321 

7. Debt upon the Statute of E4. 6. 
for nor ſetting out Tithes brought 
againſt two Tenants in Common, 
one of them did ſet our the Tithes 
and the other carried them away, 
it ought to be brought only againſt 
the wrong doer, J22 

S. For diſturbing of aMan in a Com- 
mon Paſlage or Common High- 
way no Action on the Caſe lieth 


without a particular damage done | 
co himſelf, for the proper remedy | 


iS a Preſentment in the Leet, 294 


Infant 18 

., )©winory 

Adminiftratoz<Videatng”, 
Pleading 2 


Adminiſtrator durante minore etate 
hath no power over the Eſtate, 24 
2. Adminiſtration could not be grant- 
ed by the Spiritual Court before the 
Statute of Ed. 3. 2.4. 
3- Where 'tis once granted, whether 
it ought to be repealed, 25 
4. Adminiſtrator had the whole Eſtare 
in him before the Statute of Diſtri- 
butions, + 60 | 
5. He then gave Bond to diſtribute as 
the Ordinary ſhould direct, ibid, 
6. The Father died inteſtate leaving 


| 


one Son, an Infant, Adminiſtrati- | 


_— 
——— 


on was granted durante minore &- 
tate, he died before 17; whether 
Adminiſtration de bowis nor of the 
Father ſhall be granted to the next 
of Kin of him or his Son, 61,62 
7. Whether an Intereſt is veſted in 
an Infant where Adminiſtration is 
granted durante minore tate, 1o 
that if he die before 17. it goes to 
his Executor, GL 
8. Before the Statute of Diſtribution, 
if there was bur one Child he had 

a right of Adminiſtration , bur it 
was only perſonal ; and if he died 
before it was granted to him by 
the Court, it would not go to his 
Executor, | 62 
9. Husband hath a right of Adm- 
niſtration to the Goods of the Wife, 
becaule the Marriage is quaſt a Gift 
in Law, 4. 
10. If Adminiſtration had been grant- 
ed to a Stranger before the Statute 
of Diſtributions, and no Appeal 
within fourteen days, he who had 
right though beyond Sea was bar- 
red, -.. 64. 
11. Husband and Wife Adminiſtratrix 
to her. firſt Husband, recoyer in 
Debt, the Wife died, and the Hu{1- 
band brought a Scire F acias to have 
Execution, it will not lie by him 
alone, becauſe it was a Demand by 
the Wife as Adminiſtratrix i auter 
droit, ibid. 

' 12.Judgment was had in Somerſetfhire 
the Plaintiff died inteſtate, Admini- 
ſtration. is committed by an infe- 
rior Diocels, 'tis void, becauſe the 
Entry of the Judgment in Middleſex 

| where the Records are kept made 
him have bona notabilia 10 1everal 
Dioceſles, and ſo Adminiſtration 
ought to þe granted in the Prero- 
garive, 
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gatiVe, 324 
13. If the Inteſtate hath rwo Sons and 
.. no Wife, each have a Moiety of the 

perſonal Eſtate, if but one, an 1n- 

tereſt is veſted in him, 59 
14. At Common Law none had a 

| Right to an Inteſtate's Eſtate, bur 
the Ordinary was to diſtribute it 
to Pious Ules, ibid. 


Admiral and Admiralty. 


' There was a Sentence in the Admiral- 
ty, for taking of a Ship, and after- 
wards Trover was brought, for ta- 
king of - the ſame Ship, whether it 
lies or not ? 194 
2. Pawning of a Ship for Neceſlaries 
at Land, and a Libel was exhibited 
in the Admiralty, whether good or 
not 2 244 
3- Where things ariſing upon Lands 
may be ſued for in the Admiralty, 


245 
Addition, Sce Jndiament. 


Where it makes a thing certain, as an 
Ejetment de Tenemento - 1s incer- 


tain,but with the addition vocat' the | 


. Black Swmazx, 'tis made certain, 238 


- Admittance, See Baron and Feme, 9. 


A Cuſtom cannot warrant an incer- 
.. tain Fine, upon an Admittance to 
[a Copyhold, I33 
2. The Lord may refuſe to admit 

without a tender of the Fine where 

tis certain, 
3- Where 'tis-incertain the Lord is to 
i: admit firſt, and then to ſet theFine, 
NET ibid. 
4. Cuſtom that upon every Admiſſion 


4 


ibid. | 
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the Tenant ſhould pay a years va- 
lue of the Land, as it was worth 
tempore admiſſionis, tis good, 132 
5. For a Fine upon an Admiſſion, an 
Action of Debt will lye, for though 
it {avours of the realty, yer 'tis a 
certain duty, 23O 
6. Before Admittance , - the Eſtaxe 
is in the Surrenderor, and he 1: 
have an Action of Treſpaſs againſt 


any perſon who enters before a- 
nother 1s admitted, 226 


7. Before an Admitrance the Surren- 


dree cannot enter but by ſpecial 
Cuſtom to warrant it, 225 


Affidavit, See Action on.the Caſe fo? 


a Wong, 4. 


$ {Baron and Feme, 11. 
Infant, 21, 


Agreement and Diſagreement. 


Whether aſſent is neceſſary to a Sur- 
render,it being aConveyance at the 
Common Law ; 'tis..not neceſlary 
in Deviſes, or in any Conveyances 
directed by particular Statutes, or 
by Cuſtom, 2.98 

2. Wherher the Eſtate ſhall be in the 
Surrendree immediately upon the 
execution of the Deed, if he doth 
not ſhew ſome diſaſſent to ir, 300 

3- Agreement is not ſo much neceſla- 
ry to perfect a Conveyance, as 2 
Dragreement is to make it void, 

ibid. 

4. A Feoflment to three and Livery 


is made to one, the Eſtate is in all 
till diſagreement, - 3OL 


Alten 
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Alien; 


Leaſes made to Alien Artificers are 
void by the Statute of 32 H.8. 


This Statute was pleaded by an 


Alien, who was a Vintner, and held 
; to be no Artificer, 94 


Miltrial, 
Coſts 2. 


1. Of the Diſtringas by the Roll at- 
tcr a Verdict, the Day and Place of 
Aſſizes being left out, 78 

2. In matters of Form , the Court 
have ſent for a Coroner to amend 
his Inquiſition, * IOI 

3. Of a Miſentry of a Writ of En- 
quiry, without paying of Coſts , 

LI 

4- Return to an Homine wm no 
amended by Rule of Court, 120 

5. A Riot was laid to be committed 
after the Indictment, it was amend- 
ed, being only a Miſpriſion of the 
Clerk, I67 

6. Where matter of Form is cured by 
a Verdict, but *tis not amendable 
upon a Demurrer, 235 

7, Scire Facias upon a Recognizance 
to have Execution for 1000 1. jux- 
ta formam Recuperationss, it thould 
have been recognitionis, amended 
after a Demurrer, 251 


Amendment Sec 


Amerciament, 5ee Court 3. 


x. Differs from a Fine, for that is the 
a&t of rhe Court, but an Amercia- 
ment is the at of the Jury, 138 

2. It need not be to a Sum certain , 
for that may be affered, 138 

3. A Bailiff of a Liberty cannot di- 


rw 


{trein for an Amerciament V;rtate 
officii, bur he ought to ſer forth the 
taking Virtute Warranti, zbid, 


Uppeal; 
Againſt three for a Murdet, the 


| Count was, thatQ. gave thewound 


of which the perſon died ; the Ju- 
ry found that L, gave the wound, 
and that O. and M. were aſſiſting : 


this varies from the Count, and yet 
held good, LZL 


2. The Wound was given in one 
County, and the Death enſued in 
another, and the Party was Tryed 
where the Wound was given, and 
held good, ibid, 

3. At Common Law it was at the E- 
leftion of the Appellant ro bring 
the Appeal in either County, and 
the Tryal to be by a Jury of both; 
bur now it may be brought in the 
County where the Party died, 122 

4. Wherher Auter foitz Convict of 
Man-Slaughter is a good Plea toan 
Appeal of Murder, I56, 157 

5. It a Woman be ſlain, her next of 
Kin ſhall maintain an Appeal, 157 

6. How many things are required 
by the Statute of Glouceſter to be 
alledged in an Appeal of Murder, 

I58 

7. The Appellee pleaded in Abare- 
ment, -bur did not plead over tothe 
Felony, whether good or not, 267 

| 8, Where the Appellee muſt plead iz 

propria perſona, and where per At- 

tornatum, " 268 


Appottionment. 


Where a Contra under -Hand- and 
Seal for a Sum cerrain ſhall nor be 


ap- 
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apportioned in an Action pro Rata, 

_ asf it befor a Years Service, the 
Plaintiff muſt ſerve a Year, and 

aver it, tho' the Contract is execu- 

cory, I53 

. Bur if a Promiſe is for a Years 
Board, an Action may be brought 

for three Quarters of a Year, for 

if there is a Variance between the 

Agreement and the Declaration , 

_ "tis for the benefit of the Defen- 
dant, 


Apprentice, 


Whether Juſtices of Peace have any 
power to compel men to take poor 
Children Apprentices, ſince the 
Statute gives power to Church- 
wardens to raiſe Mony for putting 
them out, which mult be ro ſuch 
who are willing to to take them for 
Mony, 270 


Arbitrament. 


To pay 5 |. preſently, and give Bond 
to pay 10 |. more on a day follow- 
ing, and now to ſign general Re- 
leaſes, it ſhall only diſcharge ſuch 
matters which were then depend- 

| Ing at the time of the ſubmiſſion, 

and not the Bond, 264 

. A perſon who was a Stranger to 

the Submiſſion was awarded to be 

a Surety, 'tis void, 272 

. Submiſſion was ſo as the Award 

be made,e$, ready to be delivered 

to the Parties, or to ſuch of them, 
who ſhall defire it; the Defendant 


muſt deſire the Award, and plead 


the matter ſpecially, and the Plain- 
rift need not aver that it was ready 
to be delivered, 330 


154 | 


| 


Alſent, See Agreement. 
Allcts. 


Reverſion in Fee Expectant upon an 
Eſtate Tail, is not Aſſets, but when 
it comes into poſleſſion, then and 
not before 'tis Aſlers, 257 


aſſignment, See Privity of Con- 
trad, 2. 


Executor of a Leſſee for years ſhall 
be liable to an Action of Debt for 
Rent incurr'd after an afſignmenr 
of the Term, for the privity of 
Contract of the Teſtator is not de- 
termined by his Death, bur his Ex- 
ecutor ſhall be charged with his 
Contracts, ſo long as he hath Al- 
ſets, 326 


Aſſizes, 


The Method'of arraigning an Aſſize, 
the Title muſt be ſer forth in it, 


2.7 3 
Attoznment, See Bargain and Sale. 


Ejetment of a Manor, parcel in 
Rents and parcel in Services, the 
Attornment of the Tenants muſt 
be proved, 36 


Averment, See Deviſe, 4 


The conſideration of a Duty ought 
to be preciſely alledged, as in an 
Action on the Caſe for a Duty to 
be paid for weighing Goods, it 
muſt be averred that the Goods 
were ſuch which are uſually fold 


by 
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by weight. 162 
2. The nature of an Avermentis to 


reduce a thing to a certainty which | 


was incertain before, 216 
3. Where it may be made againſt the 
expreſs words of a Condition, 217 


4. Not allowed to be made againſt a 
Record, 395 


eee a i Rn OO——_ 
— _— 


%Lail. 


T was demiſed in a Scardalum 
Magnatum, 

2. Writ of Error pending in the Ex- 
chequer-Chamber, rhe principal in 
the Action rendred himſelf,the Bail 
are diſcharged, 87 


3- Scire Facias againſt Bail, upon 


a Writ of Error, who plead, that 
the Principal rendred himſelf be- 
fore Judgment, 'tis not good, for 
the Bail, are liable not only to 


render the Body, but to pay the 
—_—_ ibid. 
4. Proceedings were ſtaied by In- 
junction above two Terms after 
the Bail was put in, and before the 
Declaration Sreved: which was 
pleaded to a Scire Facias, brought 
againſt them, but held "not good, 


274 
%ankrupts, 


An Inn-keeper is not within the Sta- 
rutes of Bankrupcy, 327 
2. Tis not actionable to call a Man 
Bankrupt unleſs it be laid, that he 
was a Trader at the time of the 
words ſpoken, 329 
3. Inn-keeper buys and ſells under a 


— 


Reſtraint of Juſtices and Stewards 
of Leets, which though for a Live- 
lihood, yet cannot be a Bankrupr, 
29 

4. Whether a Farmer or Maſter of a 


Boarding-School be withinthe Sta- 
rutes, 33Q 


Baretry, 


Difference betyeen Baretry and Main- 
renance, 97 


(2-) T1s nor Baretry to arreſt a Man 
without a caule, ibid. 


| 4: If one deſign to oppreſs and to re- 


cover his own right 'tis Baretry, 
98 
5. Mony may be laid out to recover 


the juſt right of a poor man and 
no Baretry, ibid. 


6. But mony may not be expended 
to promote and ſtir up Suits, zbid. 


Larbadoes, 


It was gotren by Conqueſt, and there- 
| forero be'governed by what Law 
the King willeth, LOL 


Bargain and Sale, 


What words by conſtruction of Law 
ſhall amount to a Bargain and Sale 
to make the Reverſion paſs with 
the Rent without Attornment, 237 


Slander 7 

Adminiſtra- 
02 9,1! 

St. Fd. 7 


Baron ayd Feme.>5Sce 


* 


(2) Whether Sci. Fa, will lic againſt 


the Husband alone after the death 
| of the Wife upon a Judgment had 


Y y againtL 
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ainſt her Dum ſola, 186 | 
(2.) If a Judgment is recovered a- 
gainſt her while ſole, then ſhe 
marries, and dies, the Husband 1s 


not chargeable, unleſs had like- 
wiſe - againſt him during the Co- 
verture, ibid. 
(3:) A Debt is due to her whillt ſole, 
the marries and dies before 'tis re- 
covered, it ſhall not go to the Hul- 

- band by virtue of the marriage, bur 
he may have it as Atlminiſtrator to 
his Wife, ibid. 
4. Judgment is obtained againſt her 
whilſt ſole, ſhe marries and a Scz. 
Fa. is brought againſt Husband 
and Wife, and Judgment quod ha- 
beat executionew, the Wife dies, a 
Scire -Fa. may be brought againſt 
the Husband alone, 


5. The Recovery upon a Sci. fa. 1s 


againſt both, and is therefore joynrt 
againſt both, 188 
6. Husband may have Execution of a 
Judgment recovered by him and 
his Wife, after the Death of his 
Wife, without a Sc. fa. 189 
. Devaſtavit againſt both, the Wife 
being an Executrix, and Judgment 
thar the Plaintiff have Execution de 
bonis propriis, the Wife dies, the 
Goods of the Husband are liable, 
ibid. | 

. A Woman who had a Term for 
years, married, the Rent 1s arrear ; 
ſhe died : the Husband ſhall be lia- 
ble, becauſe by the Marriage he 
is entituled ro the Profits of the 
Land, ibid. 
. Feme Covert Copy-hAder , her 
Husband made a Leaſe for years, 
without Licence of the Lord, 'tis a 
Forfeiture duringthe Coverture,z22 
9. Feme Covert Heir to a Copyhold 


I89 |, 


Eſtate, her Husband after three 
Proclamations will not be admit 
red, 'tis a Forfeiture during Cover- 
rure, 22.6 
Io. The Husband hath a Leaſe in 
Right of his Wife, who was an Exe- 
cutrix ; and he grants all his Right 
and title therein, the Right which 
he had by his Wife paſſeth, 278 
12. A. Feme Sole had 2 Leaſe and 
Married ; then Husband and Wife 
Surrender in conſideration of a new 
Leaſe to be granted to the Wife, 
\ and to her Sons, the Eſtate veſts 
immediately in her, without the 
aſſent of her Husband, for the Law 
intends it her Eſtate till he diſla(- 
lent, 300 
13. Feme Covert, and another joint- 
Tenant for Life, ſhe and the Hus- 
band Leaſe their Moiety, reſerving 
aRent, during Life, and the Life of 
her Partner, the Wife died, 'tis a 
good Leaſe againſt the Surviving 
Joinr-Tenant , till diſagreement , 
| OO 
14. The Husband made a boar 
in Fee to the uſe of himſelf and 
Wife, and to the Heirs of the Sur- 
vivor ; he afterwards made ano- 
ther Feoffment of the ſame Lands, 
and died ; the Wife entred , bur 
the Fee was not veſted in her b 
the firſt Conveyance, becauſe the 
contingent right was deſtroyed by 
the laſt, 3IO 


Barr. 


Recovery in a perſonal Action is a 
Barr to an Action of the like na- 
ture where the ſame Evidence ſup- 
porteth both Actions, 2 


Judgment 
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Judgment in Treſpaſs is no Barr to 
an Action of Detinue, 2 


Bill of Erchange. 


The Drawer and Endorlers are all li- 
able to payment, bur if Recovery 
be againſt one, 'tis a good Bar to 
an Action which may be brought 
againſt the reſt, 86 


Coppozation 12. 
By-LaW, <7 Trade 8. 
Where 'tis too general and where 
nor, 193 


Carrier, Sec Pleading 17x. 


Cuſtom, 


Cettiozari; 


Cettainty, See 


{ q 
T lies to remove Cauſes and Or- 
ders from an inferior Juriſdiction, 


where tis not prohibited in expreſs | 


words by any Statute, 


2. Will not lie to the Grand Seſſions, | 


nor to a County Palatine .to re- 
move Civil Cauſes , quere whe- 


ther it lies to the Royal Franchiſe | 


of Ely, 230 


Chatter. 
/ 
Uſage ſhall expound ancient Charters, 
(2) The Common Law doth operate 


with it, ibid. 
3- One Clauſe of a Charter may ex- 


— —————— —— 


_ 
— — Aa 


pound another, I 
4. A Charter which eſtabliſhes a Co 
poration muſt provide for a ney 
EleCtion in order to a Succeſſion, 


otherwiſe the Common Law will 
not help, I3 


| 
O 
of 


Church, See Pohibition, 
- Commitment; 


By the Lord Chancellor and ſeveral 
others, Dominos Concilii, ( for a 
Miſdemeanour) whether it ſhould 
not be Dozrinos in Concilio, 21 


| 2, Of a Peer for a Miſdemeanour 


which amounts to a Breach of the 
Peace, for which Sureties are to 
be given, 214 
3- When a perſon is brought in by a 
Capias for any oftence he ought to 
plead inſlanter, z2I5 


Common and Joptenancy 4 
+ penny Cee Joynt Action 7 
Þ xtcrtiption 7 


| A Common cannot paſs withour 


;Deed, and if the Plaintiff ſhey- 


eth a 2xe Eſtate he muſt 
the Deed, 4 TR 


2, It a Preſcription is made for 2 
Common, and doth not lay for 
Cattle Levant and Conchant, "tis 
not good, 162, 246 

' 3. Bur this fault is cured by a Ver- 

mt 4 L62 


Confederacy, See Indictment, 


\, 


Condition Sce2 Infant 2- 


Notice 2, 4. 
A bare denial without doing any 
S-F.-3 more 

5 


Tie T # B $6.48 


C————— 


— 


more is no Breach of rhe Conditi- 


on, 31 
2. How it difters from a Limitation, 
3 2 


(3.) To reſtrain Marriage to the con- 
ent of particular perſons is void, 
ibid. 
4. Where 'tis of two parts in the diſ- 
junctive, and both poſſible ar rhe 
time of the Bond given, and one 
becomes impoſſible afterwards by 
the Act of God, the Obligor is not 
bound to perform the other parrt ; 
for the Condition being made for 
his benefit ſhall be taken very be- 
neficially for him, who had deci. 
' on to perform either part, 233 
(5.) When the Condition is but of 
one part 'tis otherwiſe, as if A. pro- 
miſe B. that if C.do nor appear ſuch 
a day at Weſtminſter, he will pay 
20 Fs. C. died before the day the 
Mony muſt be paid, 234 
. Condition was to pay Rent at Mi;- 
ehaelmas or Lady-day during the 
Life of a Woman, or within thi 
days after, ſhe died after the Feaſt, 
but within the _— days,the pay- 
ment which was due at. the Feaſt 
was diſcharged wage ibid, 
. To ſave harmleſs Nox dammnifica- 
tus generally is a goad'/Plea, bur if 
it be to ſave harmlets, acquir and 
diſcharge, then *ris not good with- 
out ſhewing how acquitted and diſ- 
charged, 252 


— — 


Confederacy, See Agreement, 


Conſideration, See Action on the 
Caſe. 


| 


| | 


| 


Conſtruction. 


Where it ſhall be made of an Ac of 
Parliament according to the intent 
of the Law-makers, 33 

2. Where it ſhall be made of an entire 
Sentence ſo as the intent of the 

_ Law may appear, 2.2.0 

3- Where particular words are in the 

firſt part of a Sentence, and gene- 


ral words follow, both ſhall ſtand, 
276,279 


Contract. 


Where an Agreement is entire to do 
or perform a thing for a certain 
Sum, it ſhall nor be apportioned 

pro ratafor the performance of part, 
$7 

(2.) There muft be a recompence X 
each' ſide tro make the Contract 


good, ' 237 


Copyhold and Copyholders, See Bas 


Lord may ſcize-the Land of a Co- 
pyholder till a Fine is paid, 222 
2. A Man by Cuſtom may aſlign a 
perſon to take the Profits of a Co- 
pyhold Eſtate during the Minority 
of an Infant without rendring an 
accompt when he comes of Age, 
ibid. 


Cozpozation, See Charter 4- 


In all proceedings which concern a 
Corporation, it muſt be alledged 
thar there is one, and how erected, 
wherher by Grant or Preſcription, 

2 

2. Mayor 
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2. Mayor hath no more Power than 
an Alderman in the Coporation 
where he is Mayor, 9 

(3) Is not of the @worum for electing 
of an Alderman, IO 

4- The Mayor is named in the Grant 
as part of the Name of the Cor- 
poration, and is not of the 2uno- 
ram Without naming him to be 1o, 

9, IO 

5. He is a Mayot in reſpect of Reve- 
rence, but not of Power, IT 

6. Ar the Common Law neither his 
Name or Office require his pre- 
ſence at the chooſing of an Alder- 
man, IT, 14 

7. He cannot a&t eo zomine, but by 
the expreſs Power given in the 
Charter, Iz 

8. Elections of Officers of a Corpo- 
ration muſt be free, 21 

(9.) Mayor of a Corporation is no 
Officer at the Common Law, 12 

(10.) Original of Corporation was 
preſervation of Trade, ibid. 

(1 1.) Corporation by Charter without 
ſetting forth their Duty or Office 
hath no Power, ibid. 

12. A Company in London made a 
By-Law, that none of them ſhould 
buy ſuch a Commodity within 24 
Miles of Lozdox but two Men, 'tis 
too large to bind at ſuch a diſtance 
out of their JurisdiCtion, I59 


Coſts, See Amendment 3. 


Treſpaſs for breaking of a Cloſe, and 
impounding of Cattel, and Dama- 
ges given under 40 s, the Plaintiff 
ſhall have his Coſts, 39 

2. Amendment after a Writ of Error 


brought, Coſts muſt be paid, 113 


| 


| 
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Covenant, See Local Action. 


Where a thing is lawful at the time 
of the Covenant made, and after- 
terwards prohibited by Law, yet 
the Covenant is binding, 39 

2. To find Meat, Drink, and other 
Neceſlaries, the Breach was aflign- 
ed in not finding Meat, Drink, & 
alia neceſſaria, and entire Damages ; 
though this Breach was too gene- 
ral, yet 'tis good ; for it may be as 
general as the Covenant, 69 

3. There muſt be ſuch certainty in ir 
that if the Defendant ſhould be ſued 
again he may plead the former Re- 
covery in Bar, ibid. 

4. Need not ſo much certainty in afſ- 
ſigning a Breach upon a Covenant, 
as upon a Bond for performance of 
Covenants, ibid. 

5. For quiet enjoyment the Breach 
was that a Stranger habens jus &» 
titrlam, and doth not ſay what 
Titlez for it may be under rhe 
Plaintift himſelf, therefore not well 
aſligned, I 35: 

6. To make an Aſſignment according 
to an Agreement between the Par- 
tis, as Council ſhould dire, whe- 
ther the Council of the Plaintiff or 
Defendanr ſhould advile, I92 

7. Give, grant and confirm are words 
at the Common Law, where they 
{hall be taken to amount to a Co- 
venant to ſtand ſeized, 237 


Court. 


Cauſe not to be removed our of an 1n- 
feriour Court, unleſs the Habeas 
Corpus is delivered to the Steward 
before Iſſue or Demurrer joyned, 

lo 
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ſo as 'tis joyned within ſix Weeks 
after Arreſt or Appearance, 35 
(2.) If the Cauſe is tried in an infe- 
| rior Court, the Steward nor being 
an Utter Bariſter, an Attachment 
ſhall go, ibid. 
3- Amerciament in a Court Leer 1s a 
Duty veſted in the Lord, for which 
he may diſtrain, 138 
4. Preſentment in a Court Leer is the 
proper remedy when a Man 1s 
diſturbed in a common Paſſage or 


Way, 294 
Admittance. 
Infant 10. 
Cutan Wis 1, 8. 
Pleading 12. 


Muſt have nothing to ſupport it but 
Uluage, 133 
(2.) *Tis made of repeated an 
ibid. 

(3) Muſt be very certain or tis not 
good, 134 
(4.) Muſt be taken ſtrictly when ir 
goes to the deſtruction of an E- 
{tate, 22.4 
(5.) A Cuſtom that every Copyhol- 
der, who leaſes his Land ſhall for- 
ſeit, it doth not bind an Infant, 
229 

6. Amongſt Merchants where it muſt 
be particularly ſer forth, 22.6 

7, It muſt be certain and therefore 
where it was laid for an Infant to 
{ell his Land when he can meaſure 
an El! of Cloth, 'tis void for. the 
incertainty, 2.90 
To have ſolam &- ſeparalem paſtu- 
ras hath been held good, 201 
(9.) Preſcription muſt vn a lawful 
commencement, bur *ris ſufficient 
for a Cuſtom to be certain and rea- 


8. 


| 


—— 


{onable, 292 
10. Whether a Cuſtom likewiſe ought 
ro haye a lawful commencement, 


*73 


D. 


) 


_ 


C 


Baron and Feme brought an Action 
for words ſpoken of the Wife, and 
concluded ad dammin ipſorum, 'tis 
good, for if ſhe ſurvive the Dama- 
ges Will go to her, 


Cjectment 3. 
See<Toint Aion 2. 
Treſpals 2. 


Damages 


I 20 
once 5. 
ignment 1. 
Det Sec Numan &. 
Quantum merit. 


Where 'tis brought upon a Specialty 
for leſs than the whole Sum it 
mult be ſhewed how the other was 
diſcharged, 41 
. Whether ir lies for a Fine upon an 
admiſſion to a Copyhold Eſtate, 
tor it doth not ariſe upon any Con- 
tract, 2.40 

. There muſt be a perſonal Contract 
or a Contra implyed by Law to 
maintain an Action of Debt, ibid. 


Deceit, See Action on the Caſe, 
Deputy, See Dffice 6, 7, 9. 
Devile, See Tail, 


Where it ſhall not be extended by im- 
plicatzon, 82 


| 


2, Where 
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2, Where the word Eſtate paſſeth 
a Fee, where not, 45, 105. 

3- 1 give All to my Mother, paſſeth on- 
ly an Eſtate for Life ; for the Par- 
ticle All is a Relative without a 
Subſtantive, 32 

4. To A. and the Teſtator's Name is 
omitted in the Will, yer 'tis good 
by averring his Name, and proving 
his Intention to deviſe it, 217 

5. The Teſtator after ſeveral Speci- 
fick Legacies and Deviſes of Lands, 
gave all the reſt and remaining part 
of his Eſtate, &c. by thoſe Words 
the Reverſion in Fee paſſed, 228 

6. By the Deviſe of an Hereditament 
the Reverſion in Fee paſſeth, 229 


Election, r. 
Intereſt, Vo 


The Son Purchaſed in Fee, and was 
diſſeiſed by his Father, who made 


a Feoftment with Warranty, the Son 
is bound for ever, I 


9 
2. Leſſor made a Leaſe for Life and 


Diſleilin, þ Sec 


died, his Son ſuffered a Common 


Recovery, this is a Diſleiſin, bid. 
3. Whers an Eſtate for Lite or years 
cannot be gained by a Diſſeiſin, ibid. 
4. A wrongful Entry 1s never fatisfi- 
ed with any particular Eſtate, nor 


can gain any thing but a Fee-ſim- | 


ple, 92 


Diſtribution, 


Before the Statute, if there was bur 
one Child, he had a right of Admi- 
niſtration, bur it was only perſonal, 
ſo that if he died before Admini- 


ſtration, his Executor could not 
have ir, 62 


A 


| 


—_ _— 


| 


E. 


Cjectment, 


H E Demiſe was laid to be the 
12th of Junii habendum a pred. 
duodecimo die Juni, which muſt 
be the 13th day, by vertue where- 
of he entred, and that the Defen- 
dant Poſtea cod 12 die Juni; did E- 
jet him, which muſt be before 
the Plaintiff had any Title, for his 
Leaſe commenced on the 13th day, 
not good, I99 
2. De uno Meſſuagio ſfve Tenemento, 
not good, becauſe the word Teme- 


mentum is of an incertain ſignifica- 
tion, but with this addition wocat', 
the Black Swan, 'tis good, 238 
3. If the Term ſhould expire, . pend- 
ing the Suit, rhe Plaintiff = pro- 
ceed for his Damages ; for _ 
the Action is expired, quoad the 


poſſeſſion, yer it continues for the 


Damages, 249 


Clection. 


Where the Cauſe of Action ariteth in 
rwo places, the Plaintiff may 
chooſe to try it where he pleaſes , 

165 

2. Tenant at Will made a Leaſe for 
years, the Leſſee entreth, this 1s 
no diflcifin, but at the Election of 
him who had the Intereſt in it, 


197 
Entry. 


In Feoffments, Partitions and Exchan- 
ges, Which are Conveyances at the 


Common Law, no Eſtate 1s _ 
E 
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ed until actual Entry, 297 
2. Leaſe for years not good without 
Entry, 297 
3. Tenant for Lite , Remainder in 
Tail Male levied a Fine, and made 
a Feoffment having but one Son 
then born, and afterwards had an- 
other Son, the eldeſt died with- 
out Iſſue, the Contingent Remain- 
der to the ſecond was not deſtroy'd 
by this Feoftment, for it was pre- 
ſerved by the right of Entry which 
'his elder Brother had at the time 
of the Feoffment made, 3o5 


Eſcape. 


Debt upon an Eſcape would nor lie 
at the Common Law againſt the 
Goaler, it was given by the Sta- 
rute of W, 2. 145 

2. The ſuperior Officer is liable to rhe 
voluntary Eſcapes ſuffered by his 
Deputy, unleſs the Deputation 1s 
for life, 46 

3. If an Eſcape is by negligence 1t 
muſt be particularly found, 151 

4. A perſon was in Execution upon 


anerroneous)udgment,and eſcaped, 


and Judgment and Execution was 
had againſt the Gaoler, and then 
the firſt Judgment was reverled, 


yet that againſt the Gaoler ſhall 


ſtand, 


325 
Evidence, Sce TUitnels. 


An Affidavit made in Chancery ſhall 
not be read as Evidence, but only 
as a Letter, unleſs Oath is made 
by a Witneſs that he was preſent 
when it was taken before the Ma- 
{ter, 36 

2. What ſhall be Evidence of a frau- 


— 


dulent Settlement, ibrd. 
3. An Anlwer of a Guardian in Char- 
cery {hall not be read as Evidence 
to conclude an Infant, 250 
(4-) Wherher the return of the Com- 
miſſioners in a Chancery Cauſe that 
the perſon made Oath before them 
is ſufficient Evidence to convict of 
Perjury, LI 
5. Whether a true Copy of an Afida- 
vit made before the Chief Juſtice 


for the like Offence, I17 
6. A Verdit may be given in Evi- 
dence between rhe tame Parties, 
bur not where there are differenr 
perions unleſs they are all united 
in the ſame intereſt, I42 
7. Conviction for having two Wiyes 
ſhall not be given in Evidence to 
prove the unlawfulneſs of a Mar- 
riage, but the Writ muſt go to the 


Biſhop becauſe at Law one Jury 
may find it no Marriage, and ano- 
ther otherwile, 164 


Exchange, 


Oughr to be executed by each Party 


in their Life rime, otherwiſe 'ris 
void, I35 


Excommunicatton, Star, 5 Eliz. 


\ For not coming to the Pariſh Church 


the Penalties ſhall not incurr if the 
perlon hears Divine Service in any 
other Church, 42 
2. The Cauſes are enumerated in the 
Statute which muſt be contained 
in the Sgnificavit, otherwite the 
Penalties are not to incurr, 89 


Crecuto? 


is ſufficient to convict the perſon” 
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Ozants, = 


Whether an Executor de ſon tort can 
have any intereſt in a Term for 


years, 91,93 
2. An Executor may fell the Goods 
before Probate, 92 


. May pay Debt upon a ſimple Con- 
; = before a Bond, of Thich he } 
had no notice, II5 
4. Whether an Action of Debt will 
lie againſt an Executor upon a Mu- 
tuatus, 

5. By what words he hath an Autho- 
riry only, without an Infereſt in 
the thing deviſed, 209, 2IO | 

6. He had both Goods of his Teſta- 
tor, and of his own, and granted 
ommia bona ſua, that which he hath 
as Executor will not paſs, for they | 


——_— 


; are not properly ſua, 278 
Expolition of —_ "R fon 
and Sentences, 3- 2 ber, 


"4 


Subſequent words may explain a for- | 
mer Sentence-in a Deed, bur in * 
Wills the firſt words guide all which 
follow, TS 82 

2. Action was brought by :Original, 
for that the Defendant proſecut” fu- ' 
it &- adbuc proſequitur in_the Ad- 
miralty ; thoſe words a4huc proje- 
quitur ſhall not be conſtrued to 
make ir ſubſequent to rhe Original, 
bur muſt refer -to the time of ſuing 
it forth, I03, 157 

3. Doubtful Words muſt be Expound- 
ed always againſt the Leſſor, 230 

4. To make an Aſſurance to the Obli- 
gee and his Heirs, the ConjuCtion 
and ſhall be taken in the disjunctive, 


235 


F. 


Fair, See Trade, 


F the place where it ſhould be kept 
is not limited by the Grant, it may 
be kept where the. Grantee will, 


08 


Falſe Jmpziſonment, 


It will not lye againſt a Sheriff for 
taking the Body by vertue of a Ca- 
ſa, upon an Erronious Judgment, 
for the Execution is good till a- 
voided by Writ of Error, 325 


Fees, 


Of the Clerks of the Crown-Office, 
the Court will not regulate upon a 
Motion, bur'if oppreſlive they muſt 
be indicted for Extortion, 297 


Fines levtep, Sce Tenant at Will, 6. 


One of the Cogniſors died before the 
return of the Writ of Coyenant , 
tis Error ; but not in the caſe of a 
Purchaſer fora valuable conſiderati- 
no, for the Court will interpoſe, 9g 

2. If the Cogniſor doth dye after the 
Entry of the Kings-Silver, the Fine 
is good, I40 

3- Writ of Covenant, Teſte 15th of 
January, returnable in Craſtino Pu- 
rificationis taken by Dedimms 18th 
of Famuariiz; The Cognizor died 
in Eafter-Week following, but four 
days before her Death, rhe Kings- 
Silver was entred as of Hillary- 
Term precedent ; this was held a 
good Fine, I4l 

7, z 4- Where 
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4. Where a perſon is in poſſeſſion by | 
vertue of a particular Eſtate for 
Life, and accepteth a greater Eſtate, 
it ſhall not diveſt the Eſtate of thoſe 
in Remainder ' for Life, ſo as the 
ſame may be barred by Fine and 
Non-claim, 195 

5. Leaſe for one hundred years in 
Truſt to attend the Inheritance, 
 ceſtuy que Truſt being in poſſeſſion, 
Sad to hrs for fifty years, 
and levied a Fine,and the five years 
paſſed , the Term for a hundred 
years is diveſted by this Fine, and 


turned to a right, and 1o barred, 
I96 | 
6. In what Caſes a Fine is a Bar, and 


what not, 198 
X ———oq__ 
Fines upon Ud- old, 
mittance; CP<YDebt, 2. 
Infant,9 


The Judges are to determine wherher 
it be reaſonable or not, 134 


2. Lord cannot enter for non-pay- | 
ment of an unreaſonable Fine, 134 


Forfeiture; 


} 
If Tenant for years make a Feoft- 
ment, 'tis a Forfeiture, bur if he 
make a Leaſe and Releaſe, 'rho 'ris 
of the ſame Operation, yet tis no 
forfeiture, I5I 


Fraud, Sec Evidence. 


| Nox 


G. 


Ozants, Gzantoz and G2antee, 


Here an Intereſt is coupled 
with a Truſt in a Grant, it 
ſhall go ro the Executor of the 
Grantee, 43 
2. Grants muſt be certain, otherwiſe 
they are void, 134 


Gzants of the Ring. 


good for the ſole Printing of 
Blank Bonds, excluſive of all other 
Printers, | 75 
2. A Grant to reſtrain trading to par- 
ticular places, is good, 77 


| 3- But of ſole making Cards not 


good, becauſe it reſtrains a whole 
Trade, | - ibid, 
4. A Grant cannot diveſt the Sub. 
je of, a Right enjoyed long before 
it was-made, : ibid. 
5. Cannot diſcharge a perſon of a Du- 
ty to which he is made lyable by a 
lubſequent Act of . Parliament, 96 
6.. Difference between his Grants 
and Prohibitions, 
7. Where his Grants ought to be ta- 
ken very ſtrictly, 168 
8, Ina —_ Warranto, the Defendant 
pleaded that the King was ſeiſed in 
Fee of a Franchiſe, who granted it 
to another Habendumthe Hundred, 
whether good or not, I99 


Gun, See Juſtice of Peace, 3. 


Conviction before a Juſtice of Peace, 
upon the Statute of H. 8. for keep- 
ing a Gun, not having 100). per 
Annum,quaſhed, becauſe it was ſaid 

0: 
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non habuiſſet, inſtead of munquan 
Habit, 100 |, per Anuum, 280 


—_——— 


H. 


——— 


. Habendum, 


Here it ſhall be ſaid to ex- 
| plain the general Words pre- 


ceding, 81 
2. Nothing paſles in the Habendum, 
but what was mentioned in the 
Premiſles, I99 


Petr. 


Error by the Plaintiff, .ut Conſangui- 
neus & Heres, viz. Filins, oc. 
tis ſufficient without ſhewing the 
deſcent from more Anceſtors, 152 

2. Where he ſhall take by Deſcent, 
and where by Purchaſe, 205 

3- In a Bond where the wowld Heir is 
2 word of Limitation, and not a 
deſignation of the perſon, 233 

4. Reverſion in Fee deſcended to an 
Heir after the Eſtate Tail ſpent, 
and an Action was brought againſt 
him upon a Bond of his Anceſtor, 
'tis- not neceſſary that the Plaintiff 
name all the intermediate Remain- 
ders, but him who was laſt acu- 
ally ſeized of the Fee, 255 


Hertot. 


Leaſe for 99 years if A. B. C. ſo long 
live, paying an Heriot upon the 
death | either, A. aſſigns the term, 
no Heriot ſhall be taken of the Af- 
ſignee, 231 

(2) May ſeize or diſtrain for Heriot 
Service; if diſtrain it may be the 


——_——W ON ——_ 


——_—_— — 


Beaſt of any man upon the Land ; 
bur if he ſeiſe it muſt be the very 
Beaſt of the Tenant, ibid. 
3- Where an Heriot is reſerved up- 
on a Demiſe it differs from thoſe 
which are due by Tenure, 23x 
4. Leaſe for 9g years if M. and D. 
ſo long live, reſerving an Heriot 
after death of either, provided if 
D. ſurvive no Heriot to be paid, 
but M. ſurvived, the Court was 


divided whether a Heriot ſhould 
| be paid, 230 


Dighways. 


A Man cannot be exempted from re- 
pairing by the Grant of the King 
if made before the Statute of Ph. 
&- Mar. which charges him to re- 


pair, 96 
Domine Replegiando, 


Brought for a Monſter, and upon the 
Return of the Sheriff, thar he had 


repleyyed the Body, he was bailed, 


I2I 
2. Brought for a young Woman taken 


out of her Parents Cuſtody, and 
married againſt her Conſent, 169 


Þue and Cry, See Robbery. 
Þund2ed Court. 


This Court was firſt derived from the 
County Court, 2.00 
(2) Hundreds were uſually granted 

to Abbots, and their Poſſeſſions 
coming to the Crown by diſfſoluri- 
on of their Abbies are merged, 
and cannot be regranted, 2.00 
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Jdeot. 


OW it differs from a Lunatick, 

| 43 

2. The King hath power to grant his 
Eſtate to any perſon without Ac- 
compt to be given, ibid. 
3. Grant of an Ideot by the King, 
the Grantee dieth , his Executor 
hath an Intereſt in him, ibid. 


Jndi>ment 3, 
zeofallsS<: Travers 4+ 
Cartance 2. 


None of the Statutes help an inſufh- 
cient Inditment, 79 
2. Variance between original and de- 
claration not aided by the Statute 
of Jeofails, 136 
3- Want of concluding without a Tra- 


vers is but matter of form, and 
aided, 319 


Tndicment. 


For uſing of Alias Preces than enjoin- 
ed by the Book of Common Prayer 
it may be upon an extraordinary 
occaſion, and ſo no Offence, 79 

2. For ſcandalous words whether it 
lieth as it doth for Libels, the one 
being a private, the other a publick 
Offence, 139 

3. For Baretry in ſoliciring of a Suit 
againſt another, who was not in- 
debted to the perſon, 97 

4. It will lie for fuch words for which 
an Action will not, x39 

5. For a Riot in unduly eleCting of 
an Alderman of Briſtol, not being 


| 


ſummoned by the Mayor, 

6. Exception to it, viz. doth not ſa 
that 'tis antique Villa, or whether 
it was a Corporation by Charter 
or Prelcription,of which the Court 
cannot judicially take notice if not 
ſhewn, 5 

7. Doth not ſay that any Charter 
was granted to the City of Briſtol, 
where the Riot was ſuppoſed to be 
committed, 7 

(8.) Muſt be very exact and certain, 
for "tis not aided by any Statute of 
Jeofails, ibid. 

9. For treaſonable words preached 
in a Sermon, viz. We have had two 
wicked Kings together, & c. whether 
good without ſome preceding diſ- 
courle of the King, 53, 54, 69 

10. For Subornation of Perury in 
perſwading another to ſwear, and 
doth not ſet forth thar the Oath 


was \ -"_ thar it might appear, 
thar thing ſworn was falſe, 

| I22 

11." Quaſhed, becauſe the words per 
Sacramentim duodecim proborum & 
legalinm hominum were left our, ibid. 
(12.)For uſing a 'Trade nor being an 
Apprentice upon 5 Eliz. and dorh 
not averr that it was a Trade uſed 
before the making of the Ac, 
I52 

13. For not ſerving upon a Wardmoce 
Enqueſt, quaſhed for incertainty, 

| I68 

14. For Perjury by the Name of A. 
B. de Parochia de Algate, and did 
not ſhew in what County it was, 
for which reaſon it was held not 


good, 139 
15. In Inditments there mult be an 


addition to the perſon and place, 
| viz. To the perſon, of what Eſtate 


and 
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and Degree he is. To the place, 
2iZ, in what Hamlet, Town, Place 
and County he liveth, 139 
(16.) Caption was coraw Juſticiariis 
ad pacem difti Domini Regis con- 
ſervand*, and did not ſay (unc) 
whether good, ibid. 
17. For Burglary the very day need 
not be ſet down, for if it be either 
before or after the Offence the Ju- 
ry ought to find according to the 
truth, I4L 
18. 'Tis ſufficient to lay the Fat .to 
be committed ix Parochia,C&c. with- 
out laying a Vill, though Pariſh is 
an Eccletiaſtical diviſion; I58 
Ig. Per Jacramentum 12 preſentat 
exiſtit modo & forma ſequen Midd. 
Viz. Juratores pro Domino Rege pre- 
ſentant, it ſhould have been preſen- 
tat' exiſtit quod, &c. and not modo 
& forma, quaſhed, 2OL 
20. The certainty of the Fact ought 


_ to be particularly alledged, if for 
Murder it muſt be alledped that a 


Stroak was given, ZOL 
21. Pardon was pleaded, and Judg- 
ment quod Defendens eat ſine die, 
bur being convicted of Manſlaugh- 
ter, his Goods were forfeited, and 
though he was out of the Court by 
this Pardon and Judgment , yet 
the Indictment was quaſhed upon 
a Motion for a fault in it, and this 
was to prevent the Seiſure, 202 
22. Two were indicted for a Con- 
federacy, one of them was acquit- 
red, and the other found guilty, 
the acquittal of one is the dil- 
charge of the other, 2.2.0 


| 


Jnducement, 


In Trover the Contra& is but In- 
ducement, the Cauſe of Action is 
upon the Converſion, 322 


Jnferio2 Court, See Court, 


| Copyhold 2. 
InfantGSec Cuſtom 5, 7- 
2 CTvidence 3- 


After three Proclamations in a Court 
Baron of a Mannor, he did not 
come to be admitted to a Copy- 
hold Eſtate, and held no Forfeiture, 

22 

2, Had an Eſtate upon Condition £4 
be performed by him and *'tis 
broken during his Minority, the 
Eſtate is gon for ever, 222, 224, 

22.6 

3- The Law will not allow the Privi- 
ledge of Infancy to work a wrong 
ro any body, 222, 226 

4- Shall' not be prejudiced by rhe 
Latches of another, but ſhall be 
anſwerable for himſelf, 222, 223 

5. Cuſtom to be admitted after three 
Proclamations will not barr him 
if beyond Sea, L22 

6. He isnot obliged to be admitted 
during his Infancy, 22.3 

7. His Feoftment is no Forfeiture ar 
the Common Law, ibid. 

8. If he doth not preſent to a Church 


——— 


within ſox Months it ſhall lapſe, 
ibid, 

(9) He may be admitted to a co 
hold, but not obliged to pay the 
Fine during his Nonage, 22.4 
(10) May be bound by acts of Neceſ- 
ſity, and by ſome Cuſtoms, bid. 


| 


(11) Where 


(11) Where he hath a right it ſhall 
be preſerved after a Fine, and Non- 
claim, but he hath no right before 
admittance to a Copyhold, 226 
12. Caſes of Coverture and Infancy 
are guided by the ſame reaſon of 


Law, ſo are Caſes of Infants and | 


Lunaticks, zbid. 
13. Where he brought an Audita Que- 
rela to avoid a Statute entred into 
by him-in his minority, 229 
14. A Surrender made by an Infant 
1s void, 303 
15. Where Acts done by him are 
void in themſelves where vyoidable, 


07 
£6. When he is made Delendaar: he 
muſt appear by Guardian, and nor 
by Atrorny, for he hath not capa- 
city to chooſe one ; the appearance 
by. Guardian is the Act of the 
Court, when he is Plaintiff he may 
ſue per Prochein Amy, 236 


17, Whether in Repleviz one of them 


who made Cognizance, being an 


Infant, may do it Fc Attornatum ? 
it may be pleaded in Abatement, 


2.48 

18. If he is Adminiſtrator he may 
\. bring an Action of Debt per Attor- 
natum, becauſe he ſueth in the 
right of another, 2.48 
(19.) Where he recovers as Plaintiff, 
the Defendant ſhall not aflign in- 

-. fancy for Error, ibid. 
20, Anſwer of his Guardian in Char- 
cery, ſhall not be read as Evidence 

at Law to conclude him, 259 
21, He is not capable to take a Sur- 
render, becauſe he cannot give his 

.. aſſent, which is an eflential requi- 
; fie ro a Surrender, 298 


22, Releaſe by an Infant Executor is 
no bar, for it workerh the deſtruCti- 


«+ 
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292 


on of his Ellate, 


| 23. Cannot {urrender a future Intereit 


by his acceptance of a new Leaſe, 
or make an ablolute Surrender of a 
Term by Deed, | 304 


Infomation. 


For a Forgery brought againſt a Co- 


roner, who inſerted the Names of 
two perſons in an Indictment upon 
his Enqueſt for a Murder whomthe 
Jury had nor found Guilty, 66 
For a Riot in breaking a Bank and 
diverting a Watercourle, the Jury 
tound quoad frationem Ripe guilty, 
and quoad Riotam not guilty, for 
which reaſon the Judgment was ar- 
reſted, 73 
. For going Armed to terrifie the 
People, 'tis an Offence at Common 
Law, I18 
4. For forging quoddam ſcriptum per 
\ quod, LT  Wonad, which 4 auf 
not be if the Bond was forged, 
, 04 
5. For Perjury in a Depoſition taken 
before Commiſſioners in Chancery, 
whether they ought to be preſent 
to teſtifie that the Defendant is the 
{ame perſon, I16 
6. An Information of Perjury will not 
lye againſt a Perſon for Swearing 
to the value of Lands, if not true, 

I 
7. Upon the 5th of El. My  . 
Twrkey - Merchant for imploying 
Men in his Houſe to dreſs Cloarth, 
it was held to be exerciſing the 
Trade of a Cloath-Worker, 315 
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Jnn-Keeper, See Pleading, x1: 
Inquiſition, See Melivs Inquirendurm. 


Found to be an Ideot, per ſpatium oo 
Annorum thoſe words are ſurplu- 
ſage, for he muſt be ſo, a ativita- 
te, 44 

2. Quaſhed, becauſe the year of the 
King was omitted, 80 

. Taken before a Coroner, the per- 
| ſon having drowned himlelf, it was 
ſuffocat &+ emergit fuit, if it had 
ſtood ſingly upon the word emergit 
it had been inſenſible, but the word 
ſuffocat' expreſiing the ſenſe, it was 
held good, OO 

4- Where nothing is veſted in the King 
before Office found, ibid. 

5. It muſt always be found that there 
1S an Eſtate in the 
ing, and a cauſe of Forfeiture of 
that Eſtate to velt ir in the King, 


336 
Intereſt in a thing, See Pardon, 4. 


Where a Man may have an intereſt in 
- a Chattel without a Property, 61 
2. Deviſe to a Wife and Children af- 
ter Debrs and Legacies paid, an in- 
tereſt veſts in the Deviſees ; but 'tis 
otherwiſe in caſe of Adminiſtrati- 
on, for there no Intereſt veſts till 
actual diſtribution, 6 5 
3. A Man may have a Property, tho 


not in himſelf, as in the Caſe of 


Joyntenancy, 97 


Inteſtate, See Adminiſtration, 


perſon offend- 


Jnnuendo; 


The proper office of it is to make the 
ſubject matter certain, 53 


2, It will not help inſenſible words, 


54 
Joyntenancy, -abatement, 3. 
and Tenan- Se Baron ann 
cy in Com- Feme 12. 
mon, Intereft 3. 


It one Joyntenant bring an Adtion a- 
gainſt the other, unleſs he pleads 
the Jointenancy in abatement, the 
Plaintiff will recover, 9 

2. If two Coparceners leaſe a Houſe 
and the Rent is arrear, and one 
brings an Action and recovers, 
Judgment ſhall be arreſted, becauſe 
both ought to joyn, I09 

3- Tenants in Common muſt join in 
the perſonalty, bur 'tis otherwiſe 


in real Actions ; for though rheir 
Eſtates are ſeveral, yet the Dama- 


ges to be recovered ſurvive. to all, 
LIO9, 25I 

4. Where one Commoner may bring 
an Action againſt his Fellow, 25x 


Joint A ins fa2awong,s. 
on, Joyntenancy, 2, 3. 


Where an Action may be joint or ſe- 
veral at the Election of the Plain- 
tiff, by 86 

2. Where *tis brought againſt three 
Defendants, who plead jointly, the 
Jury may ſever the Damages, and 
the Plaintiff may take Execution 
de melioribus dammis, as well as 
where their Pleas are ſeveral and 

Iryals 


_ 


ett 


Tryals at ſeveral times, 1o1, I0z 
3- Judgment againſt rwo, and one 
brought a Writ of Error, and al- 
ſigned the Infancy of the other 
for Error, the Writ was abated be- 
cauſe both did not joyn, 134 
4. The Defendants in the original 
AQtion muſt joyn in a Writ of Er- 
ror ; but it ſeems otherwiſe where 
the Plaintiffs bring Errror, 135 
5. Two covenant to ſell Lands, and 
the Purchaſor agreed ro pay the 
Mony to one of them, he alone 
ought to bring the Action, 263 
(6) Where there are ſeveral Propri- 
etors of a Veſſel for carriage of 
Goods, which are damaged by car- 
rying, the Action muſt be brought 
againſt all or againſt the Maſter 
alone, 321, 322 
(7) Where two Tenants in Com- 
mon were ſued for not ſetting out 
of Tythes, the- Action ought to 
be brought not againſt him, who 
ſet them our, bur againſt rhe other 
who carricd them” away, 322 
8. Two are bound joyntly, one is 
ſued, he may plead in Abatement, 
that he was bound with another, 
but cannot plead Nox ei? faFum, 

| 323 

(9) In all Caſes which are grounded 
upon ContraQts, the Parties who 
are Privies, muſt be joyned in the 
Action, ibid. 
(10) Action muſt be brought againſt 
all where a promiſe js created. by 
Law, | 324 


Iſſue. 


Muſt be joyned upon an affirmative, 
and' a negative by concluding ro 
the Country, 


The TABLE. 


| 


6 | 


JUBKES, 


The making, altering and diſplacing 
of ſeveral Judges, Serjeants at Law 
and King's Council, 71, 99, 100, 


L104, 125, 143, 191, 239 
Juſtices of Peace. 
Offences againſt the Statute of 23 E- 


liz. c. 1. for not coming to Church 


may be enquired of by them in 
their Seſſions, 


2. Where a Statute appoints a hits 
finally ro be done by them, yer 
the Court of King's Bench may 
take Cognizance of it, 95 

3- Conviction for keeping of a Gun 
before a Juſtice of Peace, the time 
when he had not 100 f. per Annmuns 
muſt be preciſely alledged, 280 


Juſtification, Sce Pleading 4, 5. 


Where 'tis pleaded by way of Excuſe 
to an Action of Treſpaſs, for the 
taking of any thing, the Defendant 
mult ayerr the Fact ro be done, and 
ſer forth the Warrant to him di- 
rected, and thie taking viriute War- 
ranti, and not generally, that he 
took it by a Mandate, ec. 138 

2. In Replevin, where the Defendant 
made Conuſance in right of the 
Lord, he may Juſtifie the taking 


generally, ibid. 


Judgment. 


(1.) Ar the Common Law, no Exe- 
cution could be of a Judgment 
after a year and a day, bur the rc- 
medy was to bring an Action of 

Debt 
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Debt upon Judgment, . 187, 189 
2. Now a Scire Fac. 1s given upon a 
Judgment after the year by the Sta- 
tuc of WW, 2, 189 
(3.) When a Judgment is once execu- 
cuted, the Goods are in cuſtodia le- 
zis, and ſhall not be taken away by 
an Exchequer Proceſs, or by the 
Commiſſioners of Bankrupts, 236 


_— 


—_—___ 


Lapſe, See Notice. 
Leaſe. 


Covenant in a Leaſe for years, 

A that the Leſſee ſhould pay 
1e Rent without obliging his Ex- 
ecutors or Adminiſtrators, 'tis de- 
termined by his Death, 231 
(2.) For 99 yeas, if three perſons or 
any of them, ſo long live, reſer- 
ving a Rent, and an Herriot upon 


the death of either, the Beaſt of 
the Aſſignee ſhall not be. taken for 
a Herriot, for the Leſſee is to pay 
his beſt Beaſt, and that ſhall nor 
be carried further than to the per- 
ſon named, 23I 


Libel. 
Where a Fine and Corporal puniſh- 


ment was impoſed upon the Offen- 
der after Conviction, 68 


Limitation. 


An Eſtate was ſetled upon Truſtees , 


to the uſe of A. and her Heirs, pro- 
vided ſhe marry with the conſent 
of Truſtees, remainder over to B. 


| This is a Limitation, and not a 


Condition, J2 


Limitation of Aion, See 21 Jac. 16. 


Where a Trefpals is laid with a conti- 
muando, for more than fix years, 
and the Statute pleaded, and entire 
Damages, it mutt be intended onl 
for that which falls within the ſix 
years, and that the Jury rejected 

| the beginning of the Treſpaſs, 11: 

| 2. "This Statute relates to a diſtin&t, 


and not to a continued Account, 


ITZ 
3. It provides a Remedy when rhe 


Plaintift is beyond Sea, art the time 


when his Right accrews, and ſaves 

it, till he returns ; wherher it ma 

| be extended in a Caſe where the 
Defendant is beyond Sea longer 

than ſix years, from the time the 

Plaintiff was entituled to the Acti- 


| on, JII, ZIz 


| Local Actions. 


Whether Covenant will lie by an 
| Aflignee of a Reverlion, againſt an 
Aſſignee of a Leflee in any other 
place than where the Land lieth, 


. 337 


(2.) Debitum & contrains ſunt nulli- 
ws boci, ibid. 


3" Debt for Rent upon a Leaſe for 
years brought upon the Contract 
and Covenant between the ſame 
Parties, are tranſitory, ibid. 

4. If Privity of Contract is gone by 
making an Aſſignment and only a 
privity in Law remains, the Acti- 
on muſt be brought in the County 
where the Land lictl, ibid. 
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MWapsz, See Copporation. 
Evidence, 7- 
Limitation, 


a Partagg: 
| Notice 


Maid above 12 and under 16 
taken from Parents, or Guar- 
lian, and Married, forfeits her E- 

ſtate to the next in Remainder, du- 
ring her Life, 84 
2. There muſt be proof of the Steal- 
ing an Heireſs, either by flight or 
force, to bring the perſon within 
the Statute of Phil. + Mar. 169 
3. There muſt be a continued difſal- 
{ent of the Parcnt or Guardian, for 
if ſhe once agree, 'tis an aflent 
within the Statute, though ſhe or 
they diſagree afterwards, 169 


4. Marriage de fa&o is triable in rhe 
Temporal Courrs, bur de Fare, in 


the Spiritual Court only, I65 


Ee, J- 


Dandamus. 


Denied to reſtore a perſon to a Fel- 
 lowſhip of a College, 265 
2. Denicd to reſtore a Proctor to his 
Office in Do@ors Commons, 332 
3. It hath been granted to reſtore an 
Attorny, 333 

4- It will not lye to reſtore a Stew- 
ard of a Court-Baron, 334 


Daſter andServant,Sce Robbery, 2. 


Where the Ac of the Servant ſhall 
charge the Maſter, 323 
2. Where the Maſter may have an 


| 


Action for a Robbery done upon 
the Servant, 7 


2.87 
Weltus Inquirendum. ' 


Not granted but for a Miſdemeanour 
in the Jury, 80 
It never 40 a defeQtive Inquiſi- 
tion, 336 
3- Whether it may be granted to a Co- 


2. 


| roner inthe Caſe of a Felo de ſe, 


who makes his Enquiry ſuper viſu 


corports, 238 
Se... 5Cuſtom , Pleas 
| Percyants 'F } and Pleading. 


MDigsfcazance. 


Not Guilty, is a good Plea to any 
Misfeazance whatſoever, 324 


WVilpiifion of Clerk,Se< Amendment. 
| PYiltrtal. 


"Tis not a Miſtrial where the da 
and place of the Afliſes is left our 
of the Diſtringas, for the Furata is 

the Warrant to try the Cauſe, 78 


Yottuary. 


'Tis not due, but by particular Cu- 


ſtom of the Place, 268 
Yonopoly, 
The Definition of ir, 131 
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N. 
Ne exeat Regum. 


FP a Writ grounded upon the Com- 


mon Law, and not given by any 


particular Statute, L27 


(2.) It was brought to prevent a per- | 


fon who had married an Heireſs 
without her Parents conſent to go 
beyond Sea, 169 


Nolle proſequi. 


Whether ir may be entred after the 
Jury is ſworn, I17 


Non. compos Mentis. 


If he releaſeth his Right, that ſhall 
' Not bar the King, but he ſhall ſeize 
his Lands during Life, 303 

2. Surrender made by him is void, 
| " 395 

3. He may purchaſe Lands, and may 
grant a Rent-Charge out of his E- 
{tate, and ſhall not plead Inſanity 
to avoid his own Acts, 


Notice, Sce Executo!, 11 5. 


A Settlement. was made in 'Truſt for 
A. provided ſhe married with the 
content of Truſtees, Remainder 


to B. ſhe married withour conſent. ' 


Whether rhe Truſtees ought not to 
give notice of this Settlement be- 
fore the Marriage? or whether the 
Eſtate is forfeited without notice ? 
| 29, JO 
2. Where Conditions are annexed to 
Eſtates, ro pay Mony, notice is ne- 


ceſlary, but where Eſtates are li- 


| 


399 | 
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mitted upon performance of colla- 
teral aCts, 'tis not neceſſary, 30 
3- Lapſe ſhall not incur upon a De- 
privation, but after notice given 


to the Patron by the Ordinary him- 
ſelf, c 


4- The Heir himſelf ought to hive 
notice of ſuch Conditions, which 
his Anceſtor hath put upon his E- 
ſtate, becauſe he hath a good title 
by deſcent, 34 


5. Where it ought to be given of 
Debts to an Executor, I15 


J2umber. 


Where the ſingular number ſhall be 
| intended by the plural ; as by Chil- 


| dren is meant Child, 63 


— 
—— 
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Q, 
Obligation, Obligo2 and Obligee. 


Ebr upon Bond will not lie be- 

fore the day of payment is paſt 

but it may be releaſed before, 6x 
2. Where the Debt is confeſſed under 


and Hand Seal, whether that will 
amount to an Obligation, 154 


Office and Dfficer, 


Whether the Office of Marſhal of B.R, 
can be granted in Truſt, I45 

2. It cannot be granted for years, 
ibid; 

(3-) Non-Attendance, whether a For- 
fciture or not ? 146 

4. Non-Feazance is a Forfeiture, ibid. 
5. It lies in Grant, and cannot be 
transferred without Deed, 147 


Aaa 2 6. Neither 
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6. Neither a Judicial or a Miniſterial 
Officer may make a Deputy, unleſs 
rhere is an expreſs Clauſe in the 
Grant that it may be executed per 
ſe vel Deputaigm, 147, 150 

(7.) Marſhal of B, R- may grant thar 
Office for Life , but cannot give 
the Grantee power to make a De- 

_pury, 147 

8. That Office may be granted at 
will, 149 

9. Deputy may be made withour 
Deed, 


Dzdinary. 


Probate of Wills did not originally be- 
long to him, "24 

(2.) He had no power at Common 
Law over the Inteſtate's Eſtate, 25 

(3.) An Action lay againſt him ar 
Common Law, it he got the Goods 
and refuſed to pay the Inteſtare's 
Debts, 


25 

(4.) Was alone entruſted by the Com- 
mon Law, as to the diſtribution of 
the Inteſtates Eſtate, 59 


(5:) Afterwards by the Starute of 
JP, 2. was bound to : pay Debts 
fo far as he had Aſſets, 60 

(6.) Then, and not before an Action 
of Debt might be brought againſt 
him, if he did diſpoſe the Goods 
without paying Debts, ibid. 

(7.) By the Statute of the 31ſt of 


E4d.1. he was bound to grant Ad- 


miniſtration to the next of Kin, 
ibid. 

8. Afterwards by the Statute of 21 
H. 8. was compelled to grant it to 
the Widow or next of Kin or both, 
ibid, 

9. Before the Statute of Diſtributions 
he always took Bond of the Admi- 


150| 


— 


| niſtrator to diſtribute as the Ordi- 
nary ſhould direc, 7 ibid. 


Outlarp, See 5 Ed. 6. 


For Treaſon cannor be reverſed with. 
out the Conſent of the Attorney- 
General, = 

(2.) For Treaſon the Party was taken 
within the year, but becauſe he 
was apprehended, and did not ren- 


der himſe!f, he had nor the benefit 
of the Starute, 47 


Court for the Execution of the 
perſon, 72 
(4-) For Murder againſt three per- 
{ons, it was reverſed, becaule it 
did not appear that the Court was 


| held pro Comitatu; 2dly, 'tis ſaid 


| Non compernit, but doth not ſay 


nee eorum aliquis' compernit, . 90 


"TE 


C——— 
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Pardon. 


8 2 HE King hath power to par- 


2 don by general words, as felo- 
nica interfe&10 for Murder, 


(2.) Where his Power is reſtrained by 
Act of Parliament, yet a' Nox 06- 
ftante is a Diſpenſation to it, '38 
3- A Suit was commenced for Dil N 
_ Pidations, which is to have fatis- 
faction for Damages ſuſtained, 'ris 
not pardoned by theſe general 


words, viz. Offences, Contempts and 
Peralties, 56 


(4) If an Intereſt is veſted in the 


King, a Pardon of all Forfeitures 
| will not diveſt it withour particu- 


lar 


(3.) For Treaſon, and a Rule -of 


UMI 
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lar words of Reſtitution, 101,241, 
2.42 

5. An Exception in a Pardon ought 
to be taken as largely as the Par- 
don it elf, _ 
6. A Pardon of all Offences, except 


Offences in colleCting of the King's 


Revenue, that muſt be of the ſtared 
Revenue, and not what ariſes by 
any Forfeiture, ibid, 


Pariſh, See Indictment 
Parliament. 


Writ of Error upon a Judgment in 
B. R. returnable in Parliament, 
Prorogued from the 28th of April 
to the 29th of November, whether 
this was a Superſedeas to the Exe- 
cution, becauſe a whole Term in- 


tervenecd berween the Teſte and Re- 
turn of the Writ of Error, L25 


Pedegree. 


Where perſons are named by way of 
Title, and where by way of Pede- 


gree, 255 
Perjury, See Jnfozmation, 
Pleading. 


In pleading of the Statute of Uſury, 
you mult ſer forth, what Agree- 
ment was made, and what Sum 
was taken more than ſix pound in 
the Hundred, 35 

(2.) An Adminiſtrator pleaded a 
Judgment in Bar to an Action of 
Debt for 100 /. brought againſt 
him, and that he had not Aſſets 
preterquaza bona 101 attingen to 5 |. 


——_— 


— 


| but did not ſhew the certain yalue 


of the Goods, and yet held good, 
ibid, 

3- A Judgment upon a ſimple Con- 
tract may be pleaded in Barr to an 
Action of Debt upon a Bond, 115 

4- A Poſleflion where 'tis only an In- 


ducement to a Plea and not Sub- 
ſtance, the Defendant may juſtifie 
upon ſuch a poſſeſſion againſt a 


Wrong-doer, I32 
5. Where a ſpecial Juſtification is to 


| an Action of Aſlault and falſe Im- 


| priſonment, the cauſe of Commit- 
ment muſt be ſer forth in the Plea, 


I60 

6. Where the defence conſiſts in mat- 
ter of Law, the Defendant may 
plead ſpecially, bur when 'tis Fact 
he muſt plead the geneal Iſſue, 166 


7. Where {pecial matter which might 
be given in Evidence at the Trial, 
and which amounts to no more 
than the general Iſſue may be 
pleaded, ibid. 


(8.) When a Man is brought into 
Court by Capias he ought to plead 


inſtanter, becauſe he hath given de- 
lay to the Court, 215 
| 9. So where he appears upon Re- 
cognizance, or in propria perſona, 
or is in Cuſtody for any Miſde- 
meanour, he ought to plead inſtar 
ter, ibid. 
10, In Covenant to pay ſo much 
Mony to the Plaintiff or his Aſſigns 
as jhould be drawn upon the De- 
fendant by Bill of Exchange, he 
pleaded that the Plaintift ſecundur 
legem mercatoriam did aflign the 
Mony.to be paid, e>c. it ought to 
have been ſecundum conſuetudinent 
mercatoriam, 226, 227 


Ty 


Mm 


11, If an Adtion is brought againſt an 
_ . Inn-keeper or Common Carrier the 
Declaration muſt be ſecundum le- 
gem & conſuetudinem Angliz, 227 
32. In Treſpaſs the Plainrtift preſcrib- 
| e&d as to the Freehold, and al- 
ledged a Cuſtom in the Copyhol- 
ders to have ſolam &* ſeparalem 
paſturam, &c. whether he could 
make a joynt Title in the ſame De- 
claration, by virtue of a preſcrip- 
tion and Cuſtom, - 250 
13. If the Plea is double the Plaintiff 
ought. to demurr, 251 | 
14. The Condition of a Bond was 
- to acquir, diſcharge and fave harm- 
_ lefs, Wo damnificatus generally is 
not a good Plea without ſhew- 
ing how acquitted and diſcharged, 
252 
(15.) Mutuatus for 400 1. the Defen- 
dant pleaded an Attainder of Trea- 
ſon in Abatement, the Plaintiff re- 
plied, that after the Atrainder and 
before the Action he was patdoned, 


&*c. and concludes unde petit Judi- 
cium © dampna ſua ; for this caule 


Replication was held ill, 28x 


Pledges, Sce Replevin. 


| 


| 


T be TABLE. 


Replevin in an inferior Court b 
Pleint removed in B. R. the Plain- 

. tiff was nonſuited, and a Sc. Fac. 

- brought againſt his Pledges, and 

+ - held good, 8 

2. There are no Pledges of Returno 

* - Habend at the Common Law, 
the Sheriff was not obliged to take 
Pledges in a Replevin by Plaint, 


75 


| 


1002, 


A Man had 5 I. to remove our of one 
Pariſh into another,who gave Bond 
to repay it, if he returned within 
torty days, he ſtayed there ſ@ long, 
and it was held a good Settle- 
ment, 67 

2, A Note in writing muſt now be 


left purſuant to the Statute to make 
a Settlement, 2.47 


Poſſeſſion. 


"Tis ſufficient to maintain an Action 
againſt a Wrong-doer, 48 


Ierogative. 


Whether a Leaſe was made purſuant 
to a Power in a Proviſo to make 
Leaſes for three Lives or 21 years, 
or for any Term upon three Lives, 
the Leaſe made was for gg years 
determinable upon three Lives, 


268, 269 
]ower, 


In granting of Letters Patents of the 
ſole printing excluſive of all others, 

BET” 76, 129 

(2.) Where no individual perſon can 
claim a Right or Property it muſt 
be veſted in the King by Law, 

6 

3- Whether the King hath a ls 
gative to reſtrain Trade to a par- 
ticular number of Men in. particu- 
lar places, I27 
4. He may command his Subjects 
to return out of a Foreign Na- 
tion,  #bad. 
5. He 
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5. He may regulate Trade by Letters 
Patents, 


med Common 2. 
Prelcription, See 12leading 12. 
For a way he may ſet forth his Eſtate 
without ſhewing how he came by 
it, 2 
2. Where it cannot be by a Que Eſtate 
to have Retorna Brevium, 200 
3. Where it may be to hold Pleas, 
Leets and Hundreds without mat- 
ter of Record, 201 


4. For all the Tenants of a Mannor 


to fowl in a Free Warren, this 
Preſcription is not too large, it 
might not be good upon a De- 


murrer, but 'tis otherwiſe after a 
Verdict, | 2.46 


5. For a Profit apprender in aljeno ſolo, 


che Tenams of a Mannhor may 


preſcribe by a @ne eftate excluſive 
of the Lord, ibid. 


(6.) There muſt be a certain and 
permanent Intereſt abiding in ſome 
perſon to maintain a Preſcription, 
and therefore it will not lie ratzoze 
commorantie, 2.90 

7, To have Common ſans numbre is 
good, but: ad libifurs fuk which 
is almoſt the ſame thing, is void, 

ibid. 

(8.) It may be joyned with a Cuſtom 
in the ſame Declaration, 251 

9. Where 'tis laid in a diſcharge, as to 
be exempted from Toll, or for an 
eaſment, as for a Way to a Church, 
not only a particular perſon, bur 
the Inhabitants of a whole Vill 
may preſcribe ; but where it re- 
lates to the Profit or Intereſt in the 
Land it ſelf, 'ris not ſo, 292 


 Peeſentment, 


In a Court Leet whick concerns the 
perſon and not the Freehold, whe- 
ther trayerſable, 137, 138 


Pivity of Contract; See Local 
_ Action __ 


«©S +#7 


with his' Contracts as long as ſhe 
hath Aſſets, py 326 
'Tis not gone either by an Aﬀegrinent 
of the Term br death of the Leſ- 
ſor, . neititer 18 it rdelfeitec to the 
Aſſignee by the Statute of H. 8. 
for that Statute onty-annexeth ſuch 
. Covenants which concern the Land 


| with the Reverſion, 337, 339 
Pot; See Prohibition, 
Dohtbition, 


Not to be grafted becaufe a 'Tempo- 
ral Loſs may enſue, 67 
(2:) Where fome words are actionable 
at Law, and ſome punithable in 
the Spiritual Court, a Prohibirion 
ſhall be granted, for otherwiſe ir 
would be a double vexation, 74 
G4 Libel cauſa ja@ationis maritagiz 
the Suggeſtion for a' Prohibition 
was, that he was indicted at the 
014 Bajh for marrying two Wives, 
that he was' convicted in a Court 
of that Offence which had a'pro- 


| Per 
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per Juciſdition, ec. and a Prohibi- 
tion was granted, 


4- A perſon lived in one Diocels, 


and occupied Lands; in another, | 


where he was taxed towards the 
finding of Bells for .that. Church, 
for which a Suit was commenced 
in the Biſhop's Court, where the 
Lands were, and he ſuggeſted the 
Starure of H.8. that no Man ſhall 
. be cited: out of his Diocels, ex- 
cept for ſome Spiritual Cauſe neg- 
lected to be done there, and a 
Prohibition was granted, for this 
was not a Spiritual Cauſe neg- 
lected to be done, becauſe Church 
Ornaments are a perſonal Charge 
upon the Inhabitants, and not up- 
on the, Land ' Owners who dwell 
elſe where, but the repairing of 
the Church is a real Charge upon 
the Land. 2I1 


5. Not granted for Mariners Wages, 
| 244 
6. Libel for a Tax upon:the Pariſhi- 


oners for nor repairing of their 
Church, who fuggeſt that they had 
a Chappel of Eaſe in the ſame 
Pariſh ; the Prohibition was de- 
nied, for of common right they 
ought to repair the Mother Church, 

R 264 

. Proof of Matter of Fat by one 
Witneſs denied to be allowed in 
the Spiritual Court is a good cauſe 
for a Prohibition, 284 
8. Where the Relcaſe of a Legacy 
offered to be proved by one Wir- 
neſs was denied in the Spiritual 
Court, ibid. 


(9.) Proof of Payment or SubtraQtion 


of Tythes denicd,and a Prohibition 
granted, ibid. 


| 


1 
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| xo. Wherher a Prohibition ought to 
164 


be allowed after Sentence, an Ap- 
peal being rhen the more proper 
remedy, 284 


12operty, See Intereſt, 


Muozum. - 


Uit be one Juſtice of the Peace 


of the Puornm otherwiſe can- 
not be a Seſſions, I4, I52 


Quantum merutt. 


Will lie for Rent reſerved upon a re- 
al Contract where the Sum is not 
certain, but if a Sum in groſs is re- 
ſerved then Debr muſt be brought, 


[3 


R. 
Recow. 


| Dies ſhall nor be aſſigned againſt 
the Eſſence of a Record, 141 
| 


Recovery Common. 


Reverſed without a Scire Facias to 
the Tertenants, bur it ſeems not to 
be good, IIg9 

2, For there muſt be a Scire Facias 


againſt the Heir and Tertenants 


when a Writ of Error is brought 
to reverle it, 274 


Relation, 
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Relation. 


Where an Eſtate ſhall paſs by Rela- 
tion, where nor, 299, ZOO 


Releaſe. 

Of a Legacy by one Executor, and 
alſo of all Actions, Suits and De- 
mands whatſoever, thoſe general 
words which follow are tied up to 


the Legacy, and releaſe nothing 
elſe, 277 


2. Of a Demand will not diſcharge a 


growing Rent, | 278 
3: A Receipt was given for 10/. in 
which. there was a Releaſe of all 


Actions, Debts, Duties and De- | 


mands, nothing is releaſed but the 
I0l. 477 
q- Judgment againſt four Defendants, 
who all joyned in a Writ of Error, 
and the Plaintiff pleaded a Releaſe 


of Errors by one, it ſhall not diſ- 
charge the reſt of a perſonal thin ,. 
but 1t rhere had been four Plaintiffs 


to recover, the Releiſe or death of 
one isa Barr to all, ro9, 135, 249 
5. A Releaſe of all Actions will dif- 
charge an Award of Execution up- | 
on a Scieri Facias, 185, it 
6. Of all Actions and Demands doth 
not diſcharge a Legacy, it muſt be 
by particular words, 279 
7. One of the Defendants, who made 
Conuſance, releaſed the Plaintiff 
after the taking of the Catrle, this 
was held void upon a Demurrer, 
for he had- no Demand or Snit a- 
gainſt the Plaintiff, having diſtrain- 
ed in the right of another, ibid. 


Entry 3. 
Bemainver, See? pines jevied 4: 


Muſt take place eo inſtants the parti- 
cular Eſtate is determined, . or elſe 


I 


it can never arile, 309 
2. By the Conveyance of the Reyer- 
ſion in Fee to him, who had the 
Eftate for Life before the Birth of 
a Son, the particular Eſtate is 
merged, and all contingent Re- 
mainders are thereby deſtroyed, 


So 3IK 
Replevin; 


Whete 'tis brought by Writ the She- 
rift cannot make deliverance with- 
out the taking of Pledges de pro- 
ſequendo & retorn' Habend, 35 


Replication, 


Where the Plaintiff confeſſeth and a- 
 voideth he ought not to traverls, 


for that would make his Replica- 
tion double, 315 


Requeſt, 


When a thing is to be done upon Re- 
queſt, rhe. rime when the perſon 
requires it to be done is the rime 
of the performance, 295 


Reſervatton. 


Of a Rent upon a Leaſe for thre 
years payable at Michaelmas an 
Lady-Day, 'Debr was brought for 
2 years-withour ſhewing at which 
of the Feaſts it was due, 'tis good 


after, Verdi but ill upon a De- 
murrer, 70 


Reſignation, See Abeiance. 


To the Ordinary, and Patron preſent- 
ed, 'rs void if the Ordinary did 
not acccept the Reſignation. 297 

B bb Rever- 


| 
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$ Bargain and Sale. 
Rejorſion, Sec { Surcenper 2. 

Tenant in Tail, who; had likewiſe 
_ the Reverſjon in Fee, if he acknow- 
ledge a. Judgment the Reverſion 
may be extended, 256 
2. But a Revyerſion in Fee, expectant 
 Dpon an Eſtate Tail, is not Aflets; 
- until ir comes into poſſeſſion, 257 
3- By what words a Reverlion in Fee 

_ paſſeth in a Will, 228 


Revocation. 


A. Will ſhall not be revoked by 
doubtful words, 206 
(2.) It might be revoked by Word 
without Writing before the Statute 
of Frauds, | 207 
3- Before that Starute a Will mighr 
| be revoked by a fabſequent Will, 
which was void in it ſelf yet good 
to reyoke the former, 207, 218 
(4-) A ſubſequent Will which doth 
not appear ſhall not be any Reyo- 
catior of a written Wilt which 
dou: appear, 204, 205, 206 
5, Whether a ſubſequent Will which 
1s void in it ff tnay revoke ano- 
ther ſince the Statute of Frauds, 
218 

6. Such a Will muſt be good in all 
circumſtances to reyoke a former, 
2.60, 261 


Rigt, See Information, 


” , Robbexy. 7 
The Hundred was ſued, and it did 
not appear that the Pariſh where 
the Fact was laid to be done was 
in the Hundred, or that it was 
dong upon the . High. way, or'-in 
the day time, this, was helped after 
Verdidty 258 


| (2) A Servant delivered Mony to a 
Quaker to carry home for his Ma- 
ſter, they were both robbed, wiz. 
the Servant of 26 s. and the Quaker 
of 106 /. the Servant made Oath 
of the Robbery, and the Quaker 
refuſed, the Maſter brought the 


Action, it doth not lie for him, 
287, 288 
on Y 
Bail 35 4. | 
\ Baron any 
= | eme 1,4,5+ 
Sctre Facias /Sec udgment 2. 
| / Pledges 2. 
Recovery. 
T Uſt be to the Tertenants be- 
fore the Common Recovery 
all be reverſed by Writ of Error, 
| I19 
(2. S4ters Facias quare Exectionens 


| 


nov fabet recitcs the firſt Judgment, 
| 


bur prays no new thing, only {to 
have. Execution - upon that Judg- 
Tis) oinal bur 2 jadicizl 

. *Tis not an origi ut a judicial 
; Writ and depends .upon oye firtt 
Judgment, I87 

| 4+ Ly Om ed of Error 
and if the or | nt 1S re- 
verſed thar is ſo alſo,  Hbid 
5. Debt will lie upon a Judgment 
had on a Srixe; Facias, 188,189 
6. A. Judgment upan a Scire Facias 
15 2 qulinat Attion from the origi- 
nal cauſe, 159 
7. Judgment in Dower and a Writ of 
Enquiry of Damages, the Woman 
marries and dics before the Writ of 
Enquiry-executed, the Husband ad- 
maniſkred and brought a Scire Fa- 


cias 
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cm. Teoen, a wo wr, 


cias upon the Judgment, whether 
it lieth or not, 281 


Scerjeants at Law, Sce Judges, 
Surpluſage, Sce Inquiſition, 
Stewarv, Sce Court, 
Superſedeas, Sec Parliament, 


Surrender, See Aﬀent x, 2. 


Where it may be pleaded without an 
acceptance, "299 
2. No man can take ir but he who 
hath the immediate Reverſion, 299 
3. If pleaded without an Acceptance 
tis aidedafter Verdit,which ſhews 
'tis no Subſtance, zo 
4. By one Non compos mentis "tis 
void ab initio, 303 


= —— + — 


Tail. 


Eviſe to D. for Life, the Re- 
mainder to her firſt Son and 

the Heirs of the Body of ſuch firſt 

' Son (endorſed thus) vis. Memoran- 
dum, that D. ſhall not alien from the 
Heirs Males of her Body, ſhe had 
a Son who. had Iſſue a Daughter, 
tis not an Eſtate Tail Male,for the 
Memorandum ſhall not alter the Li- 
mitation in the Will it ſelf, 8x, 83 
(2.) The Teſtator had two Sons and 
four Daughters,he deviſed a Houle 
to his eldeſt Son ; and if he die 
then he deviſed his Eſtate to his 
four Daughters ; and if all his Sons 
and Daughters died without Ifſue 
then to A. and her Heirs, this is 
not an Eſtate Tail in the Daugh- 
ters by Implication, 05 
3- Where a Deviſe is to ſeveral per- 
ſons by expreſs Limitation, and a 


Proviſo if all die withour Iſſue of 
their Bodies, the Remainder oyer, 
this is no crofs Remainder, or an 
| Eſtate by Implication, becauſe *ris 
a Deviſe to them ſeverally by ex- 
preſs Limitations, 06 


(4-) Deviſe to his eldeſt Son, and if 


| he die without Heirs Males (bur - 


doth not ſay of his Body) then to 


his other Son, ec. tis an Eſtate 
Tail in the eldeſt, 123 


Tenant in Common. 
A Devile to hold by equal parts 
makes a Tenancy in Common, .{o 


that there can be no Surviyorſhip 
in ſuch caſe, 219 


Tenant at Cit, 

Ceſivy que Truſt by Deed is Tenant 
at Will to the Truſtees, 149 

| (2:) Where a Grant by Tenant at 


Will though void amounts to a de- 
» termination of his Will, 150 
3- Whether Tenant at Will can grant 
over his Eſtate, ibid, 
4- What Act ſhall amount to the de- 
termination of his Will, ibid, 

5. Any thing is ſufficient to make an 
Eſtate at Will, I96 
6. Tenant in Fee made a Leaſe for 


| 


Loo years in Truſt to attend the 
| Inheritance, and continued ſtill in 
Poſleflion, he is Tenant at Will to 
the Leſſee for 100 years, and if 
he make any Leaſe, and leyy a 
Fine Szr Cognizance, ec. the firſt 
Leaſe is diſplaced, and turned to a 
Right, and the Fine barrs it, 196 


Onants 2. 


INerogative 33 L 
Trade oSce Indictment 22. 


Jnfo2matton 7. 
Confinement of Staple to certain 


places was the firlt regulation of 
Bbb 2 Trade 


The TABLE 
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Trade, and from thence came 


The Þ hd links 
2.) The King 1s lole e where 
(2-9 or Fon, M ought to be 97.9) 
70A. 
(3) Cuſtom to reſtrain a Man from 
uſing of a Trade in a particular 
| place is good, 128 
(4) A Man may reſtrain himſelf by 
\ Promiſe or Obligation not to uſe 
"a Trade in a particular place, bid. 
(5:) Regulation of Trade is the chief 
end of Incorporations, ibid. | 
(6.) Such incorporate Bodies have | 
an inherent power to judge what | 
perſons are fit to uſe Trades with- 
in their Juriſdictions, ibid. 
(7.) Whether Grants of the King 
prohibiting Trade are void, 131 
(8.) Cannot be reſtrained by any By- 
Law, I59 
9. At the Common Law any Man 
might exerciſe any Trade he pleaſe, q 


312 
To. Petty-Chapmen are not within 


| (3+) Aﬀer a Travers 'tis not good 


. the Statute of 5 Elis.. FH 
(xx.) Journymen who work for hire 
- are not within the Statute, bur the 
Maſter who ſets them to work and 
pays their Wages is puniſhable, 
51 '3I6, 317 
(12.): Subject hath not power abſo- 
Jutely to trade without the King's 
Licence, I27 


| <£ Jeofails 3. 
Travers,d5c Prefentment. 
v2 Replication. 


Cannot be to a Return of a Writ of 
Reſtirurion, 6 
2, He who traverſeth the King's Ti- 
tle muſt ſhew a Title in himſelf, 
RENT | 146 | 


—S} 


pleading to conclude to the Caun- 
uy, oy 
4. Not concluding with a Travers 
is but matter ot form, 'tis aided 
by the Statute of Jeofails upon a 
Demurrer, 319 
5. Want of a 'Travers ſeldom makes 
a Plea ill in ſubſtance, but an ill 
Travers often makes it ſo, 320 


(6.) It muſt be taken where the thing 
traverſed is iſtuable, 320 


Treaſon, Sce Dutlawzy. 


Artainder of Treaſon reverſed becauſe 
on arraignment ordemanding Judg- 
ment, and becauſe there was Pro- 
ceſs of Ve. fa. inſtead of a Capias, 
and likewiſe for thar it did not ap- 
p_ that the Party was asked what 

e had to ſay why Sentence, &c. 
2 65 
Treſpaſs. 

For breaking and entring a Free Fiſhe- 
ry, and (king the Fiſh, ipſins 
rentis not good, for he had nor ſich 
a Property as to call the Fiſh his 
OWNn, | | 97 

(2.) In Treſpaſs Quare vi & armis 

 clanſum. fregit, to his Damage of 
208. an Action lyeth, ler the Da- 
mage be never ſo rele 275 


| Appeal,z, 3+ 

Triat, Sec Election, I. 
Where the Trial and conviction of 
a Criminal is had he muſt be exe- 
cuted in that County, and not elſe- 
where, unleſs in M:ddleſex by pre- 
rogative of B. R. which fits in that 


124 


p 
2, Where the Court refuſed to granr 
a new Tryal in a Caſe where ex- 
ceſlive Damages are given, ror 
Trover 


UMI 
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Trover and Converſion. 


Judgment in 'Treſpaſs is no Bar to an 
Acton of 'Trover for the ſame 


Goods, ie 
(2.) They are different Actions 1n 
their very nature, 2 


(3+) It lies upon a demand and de- 
nial, but Treſpaſs doth not , ibid. 
4. Trover pro diverſss aliis bonis hath 
been held good, , 70 
5. Tis a good Plea in Trover to lay 


that Damages were recovered a- 


gainſt another Perſon for the ſame 
Goods, and the Defendant in exe- 
cution , though the mony is not 
paid, 86 
6. Whether it lies for taking a Ship 


after a Sentence in the Admiraly | 


for taking the ſaid Ship, I94 


7. Brought by two, and after Verdict 


one died, whether Judgmene ſhall 
be arreſted, A 


| 249 
V. * 
-1:90 . Appeal, :- 
Qariance, >59no:tionment, 2. 


"TI Erween the Original in Treſpaſs 
| and the Declaration, that being 
certified three Terms paſt, and no Con- 
tinuances, for that reaſon not good, 
136 

2, Between Original and the Decla 
ration, not aided by the Statutes of 


Jeofailes, ibid. | 


J- Sci. fa, to have execution of a 
Judgment obtained in the Court 
of Oliver late Proteftor of England, 
and the Dominions and Territories 
thereunto belonging, and in reciting 
the Judgment, it was faid to be ob- 
tained before Oliver, late Protector 


: The T A BL E. 


'| of England, and the Dominions, 


Na , 


&c. but left out Tertitories , 
this was held to be good in ſub. 
{tance, for the Judicature is ſtill the 
lame, 227 


Uenite Facias, 


The Court would not order the Plains 
rift to file a Ve. fe, 2.46 


j Aſlumplit, 2. i 
Aaion fo? a Tot, 5 . 
| Amendment, I. 6. 
Qerdict, See< Evidence, 6. 

| Pieſcription, 4. 
Reſervation, - 

| Robbery, x. 

: DUrrender, 3+ 


The true reaſon why it helps a de- 
fetive Declaration, x62 
(2.) A Promiſe to pay quantum ratio- 
nabiliter valerent in{tead of walebant, 

| ar the time of the promiſe, good af- 
ter Verdict, - I90 

3. It cannot be diminiſhed, neither 
can any thing be added to it, 205 

4. An Hundred was ſued for a Robbe- 
fy; and tho! it did not appear that 

e Fact in the Declaration mentio- 

ned was done in the Hundred, or 
that the Robbery was in the High- 
way, or done in the day-time, yet 
good aftera Verdict, 258 
5. The Defendant ſold Cattle, affirm- 
ing*emto be his own,»bi reverathey 
were not ; but 'ris nor ſaid thar he 
| affirmed them to be his own F , wa 
the ſame to be the Goods of ano- 
ther, or tharhe ſold rherh frauduler- 
ter vel deceptive, yet good after 
Verdict, 261 


| Cicarige. 


_ 


The TABLE. 


| 
Uicarivge. 


"Tis not ſufficient to alledge Seiſin in 
Fee of a Rectory, and that he 

' ought to preſent to the Vicaridge, | 
* bur he mult ſay that he is Impro- 
priator,or that he was ſeiſed in Fee 
_. of a Rectory impropriate, . 295 


Qiſitoz. 


No Appeal lies from his Sentence, for | 
he is Fidei Comiſſarius, eſpecially in 
the Caſe of a Fellow of a College 
which is a thing of private deſign, 
and doth not concern the Publick, 

265 


—_ 


Cle. 


If a Letter of Attorny is in a Deed,or 
a Covenant to make Livery, nothing 
paſſes by way of Ulc, 2.37 


A 


W. 


| Action fo2 wong, 9- 
Wates, S<*I1veccription, I. 


N Actions for not repairing them, 

it muſt be alledged that the De- 
fendant reparare debet, 291 
(2.). Action on the Caſe doth not 


- ie by any particular perſon for not 


repairing, unleſs he hath a particu- | 


lar damage, bur an IndiQtment is | 
te proper remedy, ibid. 
3- Cuſtom for all occupyers of a | 
| Cloſe in ſuch a Pariſh to have a 


Foot-way, not good, for the Plain- 
tiff ought to preſcribe in him, who 
hath the Inheritance, 


294 | 


aa... 
— 


Waſte, See Baron and Feme, 7. 


It lay at Common-Law only againſt 
Tenant by the Curteſie, or in Dow- 
er, 90 

2. It was giyen- by the Statute of 
Glouceſter againſt Tenant for life, or 
years, and treble Damages, bid. 

3 Ir lies againſt an Executor de ſor 
4ort of a Term for years, 93 

(4) It lies againſt an Adminiſtrator 
of a rightful Execytor, though the 
Starute doth charge only Execu- 
tors de ſon tort, and Adminiſtrators, 
that rhey ſhall be liable as the Exe- 
cutor or inteſtate, IT3 


IEtpolition, 


| Willg, Sec )Devile. 


A ſubſequent Will may be made ſo as 
to conſiſt and ſtand with a former, 
204 

(2 It may alſo revoke part,and con- 
rm part of aformer Will, 3zbid. 


| If two Wills are made withour 

| Dates, they are both void , other- 
wiſe of Codicils, 208 
4. Two Witneſſes to aWill and two xo 
a Codicil annexed ro the ſame 
Will, one of the Witneſſes to the 
Codicil was a Witneſs to the Will, 
the third perſon is not a good Wit- 
neſs to the Will. for he never did ſee 


It, 262 
CUitneſſes. 


A Witneſs at a Trial had made a Bar- 
gain with the Plaintiff who promi- 
{ed her 1000 I. if ſhe recovered ; 
ſhe was not allowed to be ſworn, 

85 


2. In- 
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2. Informer ſhall be a good Witneſs 
ro convict a Man for Deer-ſtealing, 
tho' he has a Moiety of the Forfei- 
rure, II4, IIs 


Ir— 


———————— 
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3- ThePatry to an Uſurious Contract, 
ſhall not be a Witneſs to prove the 
Ulury , for he is teſtis z2 propria 
cauſa, L14 
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BOOKS Printed for, and Sold by Charles 
Harper at the Flower-de-Luce over againſt 
St. Dunſtan's Church in Fleet-Street, 


H E Reports of Sir Peyton Yentris, Knight, late 
| one of the Juſtices of the Common-Pleas, in two 
Parts. The firſt containing ſele& Caſes adjudged in 
the Kings-Bench, in- the Reign of King Charles Il. 
"The Second Part, containing choice Caſes, adjudged 
in the Common Pleas, in the Reign of King Charles Il. 
and King James II. and in thethree firſt years of his 
now Majeſty King Wiliamand the late Queen Mary, 
while he was a Judge in the ſaid Court, with the 
Pleadings to the ſame ; with the allowance and Ap- 
robation of the Lord Keeper and all the Judges. 

ho Volumes. Folio. Price 1 L. 10 5. 

The Second Part of Modern Repotts, being a 
Colle&tion of ſeveral ſpecial Caſes, moſt of them ad- 
Tadged in the Court of Common-Pleas in the 26, 27, 
28, 25, and 3o Years of the Reign of King Charles Il. 
when Sir Francis North was Chief Juſtice of the ſaid 
Court : To whictze&aqded ſeveral ſele& Caſes in 
the Courts of Chancery, Kinge.Bench and Exchequer ; 
Carefully colle&ed by 2 Learned Hand. Printed 
2698. Price 12.5. hg. 

The. Lord Coke's Reports in Engliſh, Folio, 

udge Cook's Reports in three Volames, the third 
oth with Reference toall the Late Reports. 

The Lord Coke's Commentary on Littleton Folio. 

—--His Commentary on Magna Charts. Folio. 

— His Pleas of the Crown, or the third part 
of the Inſtitutes. Hlio. 
 -— His JuriſdiQtion of Courts, or fourth part 
of the Inſtirures. : 

——His Eleven Reports in French. Foho. . 
Bulſtrode's Reports with new References. Folio, 

Lemard's Reports in Four Parts ,withNew Refe- 
rences. Folio. " 

The Year-Books. in ten Volumes, the laſt Editi- 
on, with new Nores and Tables to-them all. Folio. 

The Reports of the Lord'Keeper Littleton, in the 
time of King Gharles the Firſt. Folio. R 

The Reports of .the Learned Judge, Sir hop 
Hobert, the Bo th Edition corre&ted and amended. 
Folio, 

Reports in the Court of King's-Beneh at Weſtmin- 
fer, from the 12th to'the 30th Year of King Charles 
the Second : By Joſeph.Keble of Greys- tn, Eiq; In 
three. Volumes. Folie. 

Kelway's Reports, with new References to all the 
late pon mh By Joſeph Waſbington, Eſq; 


Reports of &yeal eſpecial Caſe in the Court of 


ht 


ES. 


—— 


An Aſſiſtance to Juſtices of the Peace, for the 
eaſter performance of their Duty : the firſt part con- 
taining the particular Clauſes of all ſuch Statutes, 
from Magna Charta, until the firſt of King James I]. 
that do any ways concern a Juſtice of Peace ; if 
the other Part, the whole Office of aJuſtice of Peace 
15 methodically digeſted, with the moſt approved 


Preſidents under proper Heads; to which is now 


added a "Table for the ready finding out the Prefi- 
dents, with a large Table of the Matters never be- 
fore Printed : By Joſ. Keble of Grays-Inn, Eſquire. 

' An exat Abridgment of the Records in the 
Tower of London, being of grear Uſe for all that are 
concerned in Parliamentary Afairs, and Profeſſors 
of the Laws of this Realm : Colle&ed by Sir Robe#r 
Cotton, Knight and Baronet. Folto. 

The Commentary of Edward Plowden, Eſq; with 
References: whereunto is added his Queries, Fol. 

The Laws of Jamaica in II. Parts, in Fol. with 
a large Map of the Iſland, 

An exatt Abridgment of the Statutes of Ki 
William and Queen Mary, and of King William TN. 


-in Force and uſe. Begun by Joſeph Waſhington of the 


Miaale-Temple Eſp; and ſince his Death reviſed and 
continued to the End of the laſt Seſſions of Parlia- 
ment, April 27. 1696. And thence continued tw 
the 5th of July, 1698. 8v0. Price 6 5. 6 d. 


The Scrivener's Guide ; being choice and approved 
Forms of Precedents of all ſorts vf Buſuzeſs now. its 


Uſe and Pratice, in a much better Method than any 
yet Prifited : being ufefu] for all Gentlemen, bur 
chiefly thoſe who Prattice the Law. 8vo. Price 5 5. 
Styles's Praftical Regiſter ; begun in the Reign '&£ 
King Charles the Firſt, Conſiſting of Rules, Orders, 
and principal Obſervations concerning the PraQtice 
of the Common-Law in the Courts of Weſtminſeer, 
particularly the King's-Bench, as well in Matters Cri- 
minal as Civil : Carefully continued down to this 
time. The third Edition. 8vo. Price 6 s. 

An exaQt Abridgment of all the Starutes in Form 
and Uſe, from the begining of Magna Charta ; be- 
gun by Edmwd Wingate, and fince continued by 
7. Waſbington, to the Year 1689. In this Impreſſion 
many hundred of falſe References are corre&ed, 
Price, 7 5. 

Two Dialogues in Engliſh between a DoRQor of 
Divinity, and a Student of the Laws of Englave, 
of the Grounds of the ſaid Laws, &*c. Price 2 5. 6 d. 

The New Natura Brevium of the moſt Reverend 
Judge Mr. Anthony Fitzherbert, Corre&ted and reviſed. 

he Laws againſt Bankrupts, or Treatiſe where- 

in the Statutes againſt Bankrupts are explained : By 
T. Gooding, Serjeant at Law, 800. ; 

The Entring Clerk's Fade Mecim;, being an Ex- 


Common Pleas, in the Reign of King Charles tae H. | a& Colle&ion of /Preſidenrs, in' 800. By IV. Brown. 


By $. Carter of the &mer-Temple, Blg; Fikie. 


Divinity 


A Catalogue of BOOKS, ec. 


7 PIR 


Ocvinity and Piſcellanies. 


HE Life of our Bleſſed Lord and Saviour Je- 
$ ſus Chriſt. An Heroic, aha = Aung vn to 

er moſt Sacred Majeſty, in Ten Books. Attempt- 
+ by Samuel Weſley, Ty A. each Book illuſtrated by 
neceifary Notes, explaining all the more difficult 
Matters in the whole Hiſtory» Alſo a Prefatory 
Diſcourſe concerning Heroic Poetry. ; The ſecond 
Edition reviſed by the Author, and improved with 
the Addition of a large Map of the Holy-Land - and a 
Table of the Principal Marrers ;; with ſixty Copper 
Plates, by the celebrated Hand of. W. Faithorn. Fol. 

The Pious Communicant rightly prepar'd ; Or, a 
© Diſcourſe concerning the Bleſſed Sacrament ; where 
the Nature of it is deſcribed; our Obligation to fre- 
quent Communion enforced, and DireCions given 
for due Preparation for it, Behaviour at, and after 
Ir, and ing by it. bd ly. _ "Ha, 
ſuited ro rhe ſevera) of that ce. ' To 
-which is added a ſhote Diſcourſe of Boprifon With 
a Letter concerning Religious Societies. In Twelves. 
By Samuel Weſley, FA 
nourable John Lord .Marquefſs of Normanby , and 
ReQor of Epworth in the Dioceſe of Lincoln : Author 
of the Life of our Bleſſed Lord and Saviour Jeſus 
Chriſt. In Folio, | 

The Second and third part of the Works of Mr. 
Abraham Cowley. The ſecond coptaining what was 
written and publiſhed by himſelf in his younger 
Years, Reprinted together : The ſixth Edition. 
The third Part containing his ſix Books of Plants, 
wiz. The firſt and ſecond of Herbs, the third and 


Fourth of Flowers, the fifth and {ixth of Trees: . 


Now made Engliſh by ſeveral Hands, with neceflary 

'Tables to both Parts, and divers Poems in praiſe of 
uchoo.- Folic. 

ws Lives of the Reman Emperors from Domitian, 

Where Suetenizs ends, to Conſtantine the Great, Con- 

raining thoſe of Nervs and Trajan, from Dion Caſſius : 


Tranſlation of the Six Writers of the Auguſtean 
Hiſtory: And thoſe of Diecleſian and his Aſſociates, 
From Euſebius and others: with the Heads' of the 
Emperors in Copper-Plates : Dedicated to His moſt 
Sacred Majeſty in two Volumes. By 7 Bernard, A.M. 


M. Chaplain to the moſt Ho- 


4 


| 


Reſolves:: Divine, Moral, Political. With ſeve- | 


ral New: Additions, in Proſe and Verſe, In this 
Eleventh Edition, References are made to the Poe- 
tical Citations heretofore much wanted. By Owen 
Felltham, Eſquire. Folio Price 12 5. 

The Works of the Famous Nicholas Machiavel, 
Citizen and of Florence, Newly and faith- 
fully Tranſlated into Engliſh. Folio. Price 15 5. 

The Whole Duty of , according to the Law 
of Nature, by: that Famous Civilian, Sam.Puffendorf; 
now: made Engliſh. 8ve. Price 3 5. 6 4. 

Dr. Willis Praftice of Phyligk; being the whole 
Works of that Eamous Phylſitian, rendren into Eng- 
liſh : ſecond Edition, with forty Copper-Plares. Fol. 
- 'The Hiſtorical and ' Miſcellanious TraQts of the 
Reverend and Learned Peter Heylin, D. D. now col- 

-leted into one Volume. And an Account of the 

Life of the Author, never before publiſhed. Folie. 

The Religion of Proteſtants, a Safe way to Salva- 
tion ; With a Diſcourſe of the Apoſtolical Inſtitu- 
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tion of Epiſcopacy, By W. Chillingworth, M, A. To 
which in this Editionis added bis Letter, ſhewirg 
the Reaſon why he left Popery. Folio. 

The Hiſtory of Queen Elizabeth, by IW. Cambden, 
King at Arms. Fourth Edition. Folis. 

An Impartial Colle&ion of the great Affairs of 
State, from the beginning of the Scotch Rebellon in 
the Year 1639. to the Murder of King Charles the 
Firſt. Fol. In two Volumes. By Dr. Nalſon. 

Dugaale's Monaſticon Anglicanum. Fj, In three 
Volumes. | ; 

The Hiſtory of King Edward II. Kitig of England, 
and Lord of telard, Folio. 

-Dr. Wills's Pradtice of Phyſick. 8v9, With his 
Treatiſe of the Plague. Price 7 5. 

Arithmetick ; Or, the Ground of Arts : Teaching 
thar Science, both in whole Numbers and FraQtions, 
Theorically and PraQtically. Originally Compos'd 
by Dr. Record, and others : And now Peruſed, Cor- 
retted, new Methodized, much Improv'd : And 
thereunto added a New Treatiſe of Decimals, with 
the Demonſtration of each Rule, and the relation 
it has to Vulgar Frations ; Alſo why Decimals are 
wrought as whole Numbers, &c. By Edw. Hatton, 
Philomercat. Price 5 s. 

Biſhop Uſher's Power of the Prince, and the Obe- 
dience required of the SubjeQ, with a large Pre» 
face by Biſhop Sanderſon. 80. 

Animadverſions on a Book, Entituled The Theory 


of the Earth, By Herbert Lord Biſhop of Heref-s. 


Fe School-Books. 

Intue Romane Difiohariim Luculentum Nevum ; 
P; I New DiCtionary in five _—_— : repre: 
Sneing; 11 The Words and Phraſes before 
the Latin. 2. The Latin Claſſic befote the Engliſh. 
3: The Latin Proper Names of Perſons, Counties, 
Oc. 4. The Latin barbarous. 5. The Law Latin. 
The whole compleated and improved from the ſe- 
veral' Works of Stevens, Cooper, Gonldman, Holyoke, 
Dr. Littlenon ; a Large Manulicript in three. Votumes 
of Mr. John. Mil:en, &c. In the uſe of all which; for 
greater ExaQtneſs, recourſe has always been hat to 
the Anthony | ng in 4fo0. - | 

Cole's DiQtio in 8v0, Engliſh and Latin, an 
Latin and Engliſh, , , 
The Pantheen. Repreſenting the Fabulous Hiſto« 
ries of the Heathen Gods, and moſt Iluſtrious He 

roes, in a ſhort, plain, and familiar Merhod ; b 
way of Dialogue : Written by F. Pomey, for the of 
of Schools. ſecond Edition. Wherein the whole 
Tranſlation is Reviſed and much amended,and the 
Work is Illuſtrated and Adorned with Elegant 

Co —=_ of the ſeveral Deities. 80. ' Price ; s. 

Engliſh Examples to Lily's Grammer Rules for 
Childrens Latin Exerciſes, with an Explanation to 

each Rule. - For the Uſe of Earon-School. | 
Gratii Faliſci-Cynegericon, cum Poematio'Cog- 
nomine M. A. Olympii Nemefiani Carthaginenfis: 


Notis perperuis , variiſq; Le&ionibus adornavirt 
Thomas Tubnſen M. A. Accedunt Hier. Fracaſtoriz 


Alcon, C Paſtoritium : Jo. Caii, Angli, de Ca- 
nibus Libellus : Ut & culum vetus Kuvooog10y 
diQ. ſcu;de'Curg camm, 1ncerto AuRtore. In Uſum 
Illiuſtriſimi Ducis Gheeſtrie. 
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